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cse. This directlve prw:'l.dea guidance to all Office of Surface Mining
Reclagat o0 and Enforcement (0SM) nonbargaining wnit employees in the use of
the agency's procedure for resolving grievances.

2. Bummsry of Changes. The directive is being reissued to incorporate
changes as a result of the reorganization and to update lt. Explanations of
changes fcllow:

a. The definitions have been vpdated to conform to the current Office
of Personnel Management (OPM) issuances (para 3

b. Matters not covered have been made more specifi-: in line with OPM
issuwances (para 4.f.).

¢. Requests for review by the Qffice of Hearings and Appeals will be
filed with the Servicing Persomnel Office rather then the Deciding Official to
cul: procesaing time (para 4.n.(1)}.

d. The flow of the tepics has been changed to increase the
underatanding of the proceas.

3. Definitions.

a. Bargalving Unit Emplovee means an employee (presently at
Heedquarters only) Included in an asppropriate exclusive bargsining unit as
determined by the Federal Labor Relations Authority for which a labor
arganization hses been granted exclusive recognitiom.

b. Days mean calendar days unlese otherwise specified.

c. Declding Officlal means an official designated to: (1) recelve and
attempt: to adjust Tormal prievances; (2) refer formal prievances Co an
examiner where necessary; and, (3} decide formal grievance on the basis of
examiners's reports. 1In sll cases, the deciding official must be at the next
higher sdministrative level than anyone who could have adjusted the grievance
under the informal grievance procedure.

d. Division of Personnel meana the Headgquarters Personnel Office.

a. 1 may include a current or former employee of OSM for whom a
specific remedy can atill be appropriately provided, Former employees must
file a timely grievence concerning a matier appropriate for review under these
procedures prior Lo geparation In order to receive consideration.
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f, Grievance means a request by an employee, or by a group of employees
acting as Individuals, for perscnzl relief in a matter of concern or
dissatisfaction relating to the employment of the employee(s) which is subject

to the control of agency management.

g. Griewmnce Flle means a separate flile subject to the Privacy Act
which contalns all documents related to the grievance, Ineluding, but not
limited to any statements of witneases, records or coples thereof, the report
of the hearing when one is held, statements made by the parties to the
grievance, and rLhe decision.

. Personal Relief means a specific remedy directly benefiting the
grievant{s), but may oot include a request for disciplinary or other action
affecting another employee.

1. Servicing Persoonel Office (SPO) means Branch of Employee Management
Relations in Washington, D.T.; Branch of Personnel Management in Denver,
Colorado; or Finance and Human Resources Branch in Pittsburgh, Permsylvania.

4, Policy/Procedures.

a, Grievance Rights

{1) All employees will be treated fairly in all respects. Those
who beliew: they have not been so treated heve a right to present their
grievances to mansgement officials for prampt consideration and fair decision.
An emploves may exercise this right in his/her own behalf or may elect to be
accompanied, represented, and advised by a representative of his/her own
choosing. (Guldelines on representation are given in paragraph 4.h.) In
exercising this right, the employee and his/her representative will be free
from restraint, interferemnce, coercion, discrimination, or reprisal.

(2) Day-to-day diacussions between employees and supervisors
about worklng conditcions and other employment matters are the best means of
conducting effective work relationghips. Supervisors and mansgers will try to
resolve employvee dissacisfactions in normal, day-to-day dealings with
employees. However, when a matter cannot be resolved to the satisfaction of
the employee, he or she may seek a resolution by filing a grievance.

(3) Dissatiafactions and disagreements sometimes arise among
pecple in any work situation. Thus, the filing of a grievance by an employee
will not reflect unfavorably on an employee's good standing, performance,
loyalty, or worth to the organizatiom, Also, the filing of a grievance does
not refiect unfavorably on the quality of supervision or on the general
management of an crganization.

(4) An employee preaentinﬁ a grievance ia entitled to seek
advice and asslstance from the employee's Servicing Personnel Office. The SFO
will provide procedural advice on the grievance process but will not address
the merits of a grievance.

b. Responaibilities.

(1) Director. The Director of OSM has overall responsibility for
the development and administration of the agency employee grievance pollcy and
procedure. The Director shall delegate authority to administer the policy to
thoae officials responsible for the employment and utilization of personnel.
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(2) Burema Persoonel Officer. The Bureau Personnel Officer or
designee has responslbllity for the ongoing operstions of the employee
grievance procedure and reserves the right to assume jurisdiction of a
grievance at any stage in the proceedinga.

(3) Servicing Persommel Offices. It is the responsibility of
Servicing Persormel Offices to provide teclmical advice to managers and
emplovees concerning grievance procedures and other persommel directives that
may be related to the prisvance lasues.

(4) Supervisors. It is the responsibility of supervisors ro
adninister the emplovee grievance procedure and bring It to the atteotion of
all emplovees. Supervisors are to hear any employee complaints and to try to
clarify mismderstandings and make reasonsble adjustments to address problems
that arise in day-to-day relationships with employees.

{5) Grievants. It is the respongibility of employees who file
grievances to comply with appropriate time limits established by this
directive, furnish sufficieut detall co clearly identify the matter being
grieved, and specify the personal relief being requested.

{6} Grievance Examiner. The griewance examiner, from the
Department.'s Office of Hesrings and Apveals, is responsible for making an
Impartial and objective inquiry as to the merits of a grievance and for
providing = report of findings and recommendations to the parties.

¢, Emplovees Covered. The grievance procedure 1s avallable to all 05M
employees who are not members of the bargaining wunit (repardless of whether
they joln the union or not) repardless of type and terure of appointment,
except for categories cited in 5 CFR 771.206(b).

d. Mstters Covered. Except as provided in 4.f., below, the grievance
procedure applies to any matter of concern or dissatisfaction relating to the
emlovment of an employee which is sublect to che control of agency menagement
ard including any matter on which an employee allepes that coerclon, reprisal
or retaliarion has been practiced against him or her. Some examples would be:
dizsapproval of a request for anmual leave, denial of previously approved
training, change in duty hours, ete.

e. Matters Coverad by Other Procedures.

{1) Complaints or appeals covered by other intra-Departmental
review methods will be processed in accordance with procedures deseribed
specifically for those issues. Use of these procedures supersedas and
substitures for any other administrative procedures. Among the matiters to be
reviewed under speclal procedures are:

{a) Requests for Reconsideratlon Beview of Aporaisals
{PER-14);

(b) Divestiture Orders (43 CFR 20.735-43);

(c) Coverage under the Performsnce Management and
Recognition System (370 IM 540 and PER-19);



(d) Senaration of Probationers {370 DM 315); and
(&) Position Classification Appeals (PER-3}.

(2) Complaints, allagacions, and reperts of official nisconduct,
mismenagement, waste, fraud, and ineffliciency that do not Involwe perscnal
relief may be submitted to. one of the following:

(8) The Department. of the Interior Office of Ingpector
Geperal ) or

{b) The Office of Specisl Counsel for investigating
prohibited personnel practices (such as reprisals for Whistleblowing).

f. Matters Not Covered, This grievance procedure does not spply to any
of the following:

{1) The content of published regulations and pelicles. As an
altemative, an employee's allegation that locally established policy is In
conflict with law or regulation of a higher suthority way be submitted through
the Division of Personnel to the office of primary responsibility for ita
igmiance at the buresu or Departmental level for considerstion;

{2) A decision which is appealable to the Merit Systems Protection
Board, or subject to final administrarive veview by the Office of Persommel
Management, or the Equal Employmeat Opportamity Commission under law or
repulation of the Office or the Commission;

{3) MNonselection for promotion from a group of properly ranked and
certlfied candidates or fallure to receive a noncompetitive cromotion {e.g.,
career-ladder promotion);

{4} A preliminary warning notice of an action which would be
covered imder the grievance system or excluded from coverage by naragraph
4,£.(2) above Lf the action is effected;

{5) A return of a Senior Executive Service cereer appointee to the
General Schedule or (M during the one-vesr perlod of probatice or for less
than fully successful execurive performance;

{6 A re.assignment of a Senior Executive Service appointee
following the appointee's receipt of an unsatisfactory rating;

(7) 4n action which terminates a temporary promotion within a
maximum period of two vears and returna the employee to the pogicion from
which the employee was temporsrily promcted, or reassigns or demotes the
employee to a different position that is not at a lower grade or pay than the
position from which the employee was temporarily promoted;

(8) An action which rerminates a term promotion at the completion
of the project or specified period, or at the end of & rorational assligrment
in excess of two vears but not more than five vears, and retarns the employee
to the position from which promoted or to a different position of equivalent.
grade and pay in accordance with regulation;



{9) The substance of the critical elements and performance
standards of an employee's position which have been established in accordance
with regulation or any other concern imvolving performance rating (PER-14};

{10} The granting of or failure to grant or the amount of a
performance award or other discretionsry awerd; the adoption of or failure to
adopt an employee suggestion or invention; or the granting of or failure to
grant an award of the rank of meritorious or distinguished executive;

(11} The receipt of or failure to receive an SES performance award;
(12} The receipt of or fallure to recelve a gualiry step Increase;

(13) A decigion to grant or not te grant a general Increase, merit
increase, or performance award under the Performance Management and
Recognition System {PMRS) or a decision on the gracting of or failure to grant
cagh awards or honorsry recognition urnder the PMRS;

{14} ‘The termination of an employee serving a probatlonery or trial
pericd after initial appointment. for unsatlsfactory performance or conduct;

{15} The termination of an SES Career appointee during crobatiom
for unsatisfactory performance;

{16} A performance evaluation for a member of the Senlor Executive
Service;

{17) An action taken in accordance with the terms of a formal
sgreement. voluntarily entered inte by an employee which assigns the employee
from one geographical locatico to another;

{18) A return of an employee from sn initial sppolotment as a
supervisor or manager to & nonsupervisory or nonmanagerial position for
failure to gatisfactoriiy complete the probationary veriod;

(19) A separation action (other than those affecting certain
excepted emplovees ag specified in 370 DM 752), or expiration of rerm
appointment ;

(20) An adit or investigation being made of any emnloyee by the
Office of Inspector General; the General Accounting Office; the Attomrmey
General ; the Department. of Justice; the Office of Speclal Counsel; MSPB; or
O5M:

{21) Relief specified that iz oot perscnal to the grievent or is
not subject to the control of management;

{22) Any grievance presented by avplicents for employment from
ourside the agency pursuant to 5 CFR 771.204(b);

(23) A matter raised by a bargaining unit emplovee that is covered
by rhe negotiated grievance procedure.



g. Officiel Time.

(1) Emplovees must be told that they can seek assistance from
their SPO in resolving and submitting grievamoces. The SPO may not serve as
their advocate.

{2) Employees, if otherwise in & duty status, may use reasonsble
apounts of official time, subject to supervisory approval, to get advice on
rights and privileges from officlal sources; get information oo or assistance
with grievences from official sources; or present grievances.

{3) The time allowed depends on the facts of the specific case.
Official time will not be grauted for preparing a grievance (organizing
material, writing, aend typing the grievasnce),

{4) A grievasnt is mor entirled to use Govermment resources, such
as typing assistance, word processing equipment, suoplies and material In
preparing the grievance.

(5) Department of the Interior (DOI) employees, serving as

erployee representatives, may use reasonable amounts of official time to act
as representatives, if otherwlse in a duty status,

h. Representation.

{1) A grievant can be accompanied, represented, and advised by =
representative of his/her own choosing. The representative's service mist not
result in a confliet or apparent conflict of interest or position, conflict
with the priority needs of O8M, or give rise to unreasonable costs to the
Goverment.. 0OSM will not select s representative for an emplovee or reguire
any person to serve as the representative of another, The grievant must make
all arrangements for a representative.

(2) Designation or change of representative must be made in
writing to the official to whom the grievance is being presented., The
designation will include the representetive's name, address, and telechone
mamber, along with a signed statement authorizing the recresentative access to
the emplovee's records.

(3) Management may disallow =n employee's cholce of a
representative at any time. The employee will be told, in writing, the
specific reasons for the disapproval. The employee may file a request for
reconsideration with the Director of Perscnnel, Department of the Enterior,
Room 5203, 1849 C Srreet, W.W., Washington, D.C. 20240. The request must be
filed within ten (10) days of the emplovee's receipt of notification that the
representative has been disallowed,

(43 DOI employees may use reasonsble amounts of official time to
act: as a representative. Thelir supervisor must gpprowve thelr uge of offieial
time. However, official time will oot be granted to an employee for repeated
service as a representative when it interferes with the performance of regular
duties. In this situation, the employee will be given the choice of reduring
his/her representational activities or to perform them in & leave status. For
legve to be taken, the supervisor mugt approve ir.



(5) The representative must abide by the smme rules of conduet
arkl procedures as the emplovee.

1. Cancellation of Grievance. A grievance will be cancelled:

{1) At the emplovee's request;
(2) Upon termination of the emplovee's emplovment with the

Department, unless the personal rellef sought may be granted after
termination;

{3) Upon the death of the emplovee unless the grievence imvolved
a question of pav; or,

{4) Tor fallure to prosecute if the emplovee does not furnizh
required information amd duly proceed with the advancement of rthe griewvance.

1. Review of Eligibility Determination.

(1) If the Bureau Personnel Officer was the party to initially
reject. the grievance on procedural groumds, an employee may request further
review of this determination by the Director of Persomnmel, DOI.

(2) There is no right to further review of a grievance rejection
decilsion by the Department or the Merit Systems Protection Board.

{3) Requests for review by the Director of Persomnel, DOI, must
be submitted within fifteen (15) deys of receipt of a relection notice or
dercision letter,

k. Dual Processing. Aliegations of Mscrimination. Initiation of a
complaint imder Equat lovment Opportunity (EEQ) complaint procedures,
negot.lated grievance procedures, or other intra=Departmental complaint svstems
supersedes and forecloses advancement of the same matters wnder this grievance
procedure. If the matter being grieved becomes the subject of an FED
complaint by the grievant, the official cousidering the grievance will
terminate its processing and refer it to the OSM Equal Opportunity Officer for
appropriate action; that is, processing under the diserimination complaint
procedures (370 IM 713}.

1. Informal Procedure.

(1) Except as indicated in paragraph 4.1.(6) or (7) belcw, an
employee must first attempt to seek Informal adjustment by presenting the
grievance to the employee's immediate supervisor or whomever 1s acting for the
gsupervisor. The initis] presentstiom may be oral or writrten, (Subsequeut
presentation mist be in writipg.) When the grievance concerns relationshics
with, or actions teken by the immediate supervisor, the grievance may be
presentad to the next higher level of supervision. Emplovees must tell the
supervisor that they are presenting a grievance. This is vecassary to
distinguish grievances from mere inquiries or complaints.

(2) The emplovee must present the grievance informally within
fifteen (15) days of the action's ocourring {the effective date for perscnnel
actions and date of the ewvent for other matrterg) or of learning of its
ocourrence. An employee may present z grievance concerning a contimuing
practice or conditicn at any time. Situations caused by actions which were
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taken or were identified as of a given date (e.g., reprimande, miscredit of
leave balances) are not conaidered continuing conditions for these purposee.
The fzct that sn employee only recently learned of an cccurrence does not
automatically guarantee that the employee's grievance ip timely. The employee
must always exercise due diligence in his/her own behelf. The deadline for
initial filinp of a grievance may be extended by the management official
recelving the grievance with concurrence of the emplovee's Servicing Persoonel
Office. .

(3) The supervisor receiving the grievance will attempt to resolve
ir sz expediciously as possible, seeking the advice and asalstance of others
where pecessary, The aupervisor will give the employee a written decizion on
the matter not later than seven (7) days after receipt., 1If the supervisor
fails to do this, the emplovee may file formally on the 8th day.

(4) The deciaion memorandum will briefly summarize the grievance,
the consideration given it, the conclusions reached, and the course of action
decided, If the subject matter required consultation with other sucervisors
or staff officials, the employee will be advised of thelir participation In the
decigion. (Advising of consultation is required only for contacts coocerning
the substance of the prievance; contacts concemning only the mechanics of the
grievance process are excluded.} If the relief sought cannot be granted, the
decision will state the emplovee's right to submit the grievance formally. It
will also inform the emplovee of the sewven (7) day time limit for submitting a
formal grievance and to whom it should be addressed. The employee will alsa
be given the neme of the Perscnnel Specilalist who can assist in making such a

request:.

(5) A grievance m2y NOT be denied in the informal procedure. If
the gupervisor believes thet the grievance is oot timely or consiscs of
matters oot covered under the grievance system, the employee must be so
adviged, but must also be allowed to submit the grievance for a further
determination under the formal procedure.

{6) Unless waived by management for a specific reason, a grievant
mist. pursue relief under the informal procedure before advancing a grievance
to the formal stage. Management will document the reason for the waiver in
the grievance file. The employee and a menagement. official will aign the
wailver.

(7) Some grievances may be filed formally without golng through
the informal orocedure, In these cases, the formal nature of the acrions
imvolved and the consideration given to the employee's poslrbion before issuing
the decision substirutes for the informal procedure. Therefore, grievances
{mvolving the followiog 1ssues may be filed under the formal procedures with
the emplovee's Servicing Persomrsel Office within fifteen (15) days of the
effective date of the action being grieved:

{a) Request for withdrawal of a letter of reprimand;

() Grievances stemming from suspensions for fourteen {14)
daye ¢r lesgs; and

(¢) Grievances over management directed reassignments.



m. Formal Procedure.

(1) Inicial Processing. When an emplovee receives a declsion
under the informal procedure which does not satisfy the grievant, or when the
time imic for t actions has expired without a decisicn, or a walver
was signed fﬁ.i.(ﬁ)%, the employee may within seven (7) daya thereafter,
submit. the grievance for further consideration. :

(a) The grievance, at this stage, musi be in writing,
signed by the employee or an authorized representative (see 4.h.), explain the
{ssues involved and the perscnal relief sought. Copies of any documents
related to the grievence ot to the efforts at informsl resolutien are to be
attached, if applicable.

{b) The employee will submit the grievence to his/her
Serviciog Personnel Office for referral to a deciding official.

(¢) Promotly upon receipt of a grievance, the emplovee's
Servicing Persommel Office will make & procedursl review of acceprabllicy and
within seven (7) days take one of the following actions:

1 Reject the grievance. A grievance will be rejected
if ir consists wholly of matters excluded from coverage under the grievance
procedure or if it was not rimely filed and the emplovee did not show good
cavge for the delay. The emplovee will be notified In writlog of the basis
for rejection. The notificacion will advise the employee of the right to
raquest. a review by the Bureau Personnel Officer, if he or she is pot
satiafled with the determination. Requests for review must be made within
fifteen (15} days of receipt of the rejection notice. When the Buresu
Persomnel Officer has made the Inirial eligibility determination, a request
for review may be made by the emnlovee to the Department's Director of
Persommel (see paragraph 4.j.};

2 Return the grievance for informal filing. Except
for instances cited in 4.1.(6) and (7), O5M reguires informal efforts to
resolve a grievance. If any employee does not seek informal adjustment before
filing the prievance, the grievance will be returned tc the employee stating
the requirement to use the informal procedure. The prievance will alsoc be
returned if no personal relief or if imoroper relief is specified by the
grievant,;

3 Accepr the grievance, If the grievance is
acceptable, the employes’s Servicing Persomnel Office will establish a
grievance file and refer it for consideration to the deciding official.
Deciding offlcials will be designated in writing by the employee's Servicing
Personnel Office.

(2) Deciding Qffiecial.

{(a) The declding official will adjust snd decide the
grievance unlese he/she wae directly involved in any informal procedurs, took
an action, or made a decision which is at issue in the grievance. Invelvement
means more than mere knowledge of the matter bheing grieved. To have been
"{mvolved"!, the official must have made or influenced a decision regarding the
matter being grieved or mist have a personal interest in the matter. In this
event, the declding official must disqualify himself/herself from the
adiustment and decision-meking orocess and forward the prievance to the next
hkigher adwinistrative lewel.



{b) The deciding official is usually the official at the
next higher organizastional level above the grievant's supervigor. The SPO mav
designate an officlal to receive and act upon grievances for specified groups
of employees, Where appropriate, the grievance may alternately be submitted
to the lowest level official with capacity to grant the relief {e.g., a staff
official), but not to two deciding officiala.

{c} Determinaticn of the most acprooriace echelon or
official to serve as a deciding officisl in a given case is made by the
employee's Servieing Pergommel Office. When the Ddrector of O5M has had
substantive involvement in earlier processing of the grievance, an alternate
deciding official such as the Assistant Secretary, Land and Minerals
Management: should be degignared,

{d) Within twenty=-cne (21) days of receipt of the griewvance
file the deciding official will:

1 Review the grievance flle. This is to determine If
adjustmenta can be made In a manoer acceptable to the emvloyee.

2 Issue an adjustment propesal, if acpropriate.
If all or part of the rellef requested by the employee can be granted, or if
an offer of an slternative remedy which might be acceptable to the emplovee
can be made, the deciding official issues an adjustment proposal, in writing,
to the employee or representative. If corrective action is ordered, the
official implementing the adjustmenr mist notify the declding officisl of
compliance within a specified cime frame.

3 Issue a negative determination, if appropriate. Tf
the deciding official determines that no adjustment is possible or
appropriate, the employee must be informed in writing of the negative
determination.

{e) Failure of the declding officisl to respond wichin
twenty-cne (21) days permits escalation of the grievance to the Office of
Hesrings and Appeals (OHA) in accordance with instructions in paragraoh n.{1}
below.

(£} The notice of adjustment or megative determination mast
inform the emplovee of the right to have the grievance reviewed by an OHA
exsminer if hefshe 1s dissatisfied with the adjustment effort., Fmployees will
be told that they have seven (7) davs from the date of receipt of the
adjustment proposal or negative determination in which to request (in writing)
such review. The time limit must be clearly stated. If 2 request for review
is not made within the preacribed time limir, the grievance will be terminated
for failure to prosecute, unlesa the grievant shows good cause and the
deciding official accepra the grievant.'s late response. The request for
review will be made directly by the grievant to the SPQ, unless directed
otherwise in writing. The SPQ will prepare the transmittal of the grievance
file to the Chief Persomnel Appeals Examiner, Office of Hearing and Appeals
(OHA) , 4015 Wilson Boulevard, Arlinpton, Virginia 22203, for signature of the
deciding official.
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n. Coonsideration of Grievances by the Qffice of Hearings ard Aopeals
CHA).

(1} 1If the deciding official falls to mske any decision, renders
a negative determination, or fails to offer an adjustwent within twenty-one
{21) days from the dste the deciding official receives the grievance file, the
grievant way request further review by an examiner. This request will be made
directly by the grievant to the Servicing Persomnel Office. The 5P0 will
prepare the transmittal of the grievance file to the Chief Personnel Avpesals
Examiner, Office of Hearing and Appeals (QHA}, 4015 Wilson Barlevard,
Arlington, Virginia 22203, for signsture of the deciding official.

(2) Woere an emplovee makes a timely request to the SPC for
review by an examiner, the SPO has seven (7) dave from the date of receiot of
the request to enaure transmittal of the grievance file to the Chief Personnel
Appeals Exsminer, Office of Hearings and Appeals, for the assignment of a
grievance examiner.

(3) The transmictal of the grievance file to the Office of
Hearing and Appeals {OHA) will be by memorandum (with a cooy served upcn the
grievant or his/her representative} and will state the name, title, location,
and telephone number of the employee concerned and his/her representative, 1f
any, as well as the 0SM officlal with whon the exeminer will have direct
commnication regarding the scheduling of the hearing or inquiry. The
notification should alsoc idencify by name, title, and office the deciding
official so that the case file can be transmitred by the examiner upon
conpletion of the findings and recommendaticns. A copy of the grievance flle
is aleo provided to the grievant or his/her representative st this rime.
Requeats from deciding officials not at Headquarters are to be forwarded
through the SPO to the Division of Personnel.

(4) Guidelines for this phase of the process are countained In
Appendix A.

(5) The parties may, as an alternative, imwke the Expedited
Tnquiry Procecure of Appendix B to this directive in order to obtain a quicker
resolution.

(6) Conduct of Hearings. FExaminers will conduct hearings at
their discretion according to Departmental directives and Office of Hearing
and Appeals (OHA) policy. See 370 DM 771.

{7} Selection of Examiner and Expenses.

(a) Uhen an exsminer is retained from the Office of
Hearings end Appeala, the salary of the examiner will be paid by the Oifice of
Hearings and Appeals. Except for expenses such as attormey's fees,
stenographic feeg, salaries of witnesses other than Departmental employees,
etc., inmmred by the employee in preparing and presenting his/her case, all
expenses inoumred in the conduct of a bearing or loguiry, ioclwding the
transeript costs, salary and travel expenses of the examiner, will be borve by
the 0SM organizacion which employe/employed the grievant.

(6) It ig the responsibility of the Office of Hearings and

Anpeals to provide qualified employee grievance examiners who will directly
conduct the Inquiry into emplovee grievences within the Department.
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{c} Suvch an examiner will be paid on the basis of esch
hearing day, plus reasonable preparation Cime.

1 Preparation time will include the writtem decision
on the cases heard. A normel hearing day will be from 9:30 a.m. to 12:30 p.m,
and 1:30 p.m. to 4:30 p.m., and be held on Federal premises {owned or rented).

2 -Fee schedules for hearings 'anﬂ preparation time
will be based on predetermined amounts that distinguish fees as follows:

Per half-day hearing if ome or two cases are
heard;

Per day of hearing if ome or (wo cases are
heard; ar,

Per hour for preparation time, 1if involwved.

(d) Travel expenses will be paid when the hesring is
scheduled away from the examiner's normal duty starion. If used, privately-
owned car expenses will be paid at the current (SA rate per mile. If
overnight stay is required, the examiner shall be paid for lodging and mesls
consistent with prescribed GSA allowances,

(e) TIf hearings are cancelled by the parties and the
examriner iz notified ar least forty-elght (48} hours prior to the scheduled
begimming of the hearings, the examiner will be pald a predetermined amcunt.
If the examiner appears at the heering and a case is settled or cancelled by
the parties without a hearing, the examiner will be paid a predetermined
amourit, plus any travel and lodging expenses incurred. The examiner will bill
the employing cffice of the grievant, through CHA, for the total fee and
expenses. The parties will give the examiner the name, position, and address
of their designated local representatives to whom the examiner will forward
copies of blllings and reports.

(8) FExaminer's Report.

(a) After the emloyee and/or representative have been
given an opportunity to review the grievance file and an avpropriate inquiry
is conducted, the examiner must prepare a report of findings and
recommendations. The report must show a determination of the factual iasues
in the grievance, based on analysis of evidence secured through the Inquiry
ard review of the grievance file. For each relevant amd Cimely issue, the
examiner must snalyze and weigh the evidence.

{b) 1f the examiner finds that the employee has a
reasonable basis for hia/her grievance, the exeaminer mast then consider
whether the remedy the employvee has requested 1s reascnable and should be
recommended.

{c) The examiner's flodings for each relevant and timely
issue may be organized along the following lines: (1) identificaticn of the
1ssue; (2) analyeie and weighing of evidence pertinect to the {ssue; and, (3)
statement of whether the emplovee's grievance is valid and rhe requested
repedy is approoriate, with reasons for the fimdings and recommendations.
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{d} If the exsminer excluded any matter raised in the
grievance because the matter was not covered under the grievance system, the
report should explain why he/she believes it Is not covered.

() The examiner must transmic the grievance file
containing the report of findings and recommendations to the deciding ofticial
and must furnlsh the employee or. representative a copy of the report withino 30
daye after concluszion of the inquiry or receipt of a transcript, 1f a hearing
transeripr. 1s required.

(f) If the examiner finds programmatic or management
deficiencies unrelated to the issues under review and which have no impact on
the recommendations, these should be brought to the attention of the deciding
official in & separate memorandum which is mot to be & part of the grievance
file.

0. Final Grievance Decision.

(1) within ten (10} calendar davs of veceipt of the examiner's
report, the deciding official must take one of the following actiong:

{a) Accept the examiner's recomendation and issue the
declsion on the grievance;

(b) Grant the remedy sought by the emplovee, without regard
to the examiner's recommendation; or

(2) If a determination is made that the examiner’'s
recommendations are unacceptable, he/she must submit the case for decision to
the Deparrmental Director of Persommel.

{(2) If the final decision on the merits of a grievance results
in a loss of pay, e.g., a suspension of less than 14 days, AWOL charges, etc.,
an employee may requeat that the Director of Persomnel, DOT review the
decision.

(3) The decision on a grievance must be in writing, and mst
contain the following information:

{a) Findings on all issues covered by the examiner's
Inquiry;

(b) A statement as to whether the grievance iz found to be
justified and the specific corrective acticn to be taken, 1f any; and,

(c) The employee's further review rights, if apolicable.

(4) A copy of the deciding cfficial’s grievance decision should
be sent. to the examiner and to the Chief Personnel Appeals Examiner, OHA.

p. Grievance File. A grievance file must be estsblished for each
grievance accepted under the formal procedure. The file will be maintained
and disclosed consistent with the Privacy Act and the Freedom of Information
Act. The grievance file established by the employee's Servicing Personnel
Office 1s availsble to the employee and representative and must not comtain
any document that is not available to the emplovee. It will ultimately
contain:
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(1) The written informal complaint, if any;

(2) A written summary of action and results, or lack of acticn,
during the informal procedure if the grievance presentation and respouse were
oral;

(3) Copies of advance motice, replies and final decision where a
minor adverse action iz involved (370 DM 752}, '

(4} Coples of letters of reprimand, warning, etc., where
such matters are ak issue;

{5) Coples of personnel action documents (SF-50), where
appropriare;

{6) The complete hearing Tecord, if one is conducted;
{7} The examiner's summary of an inquiry, 1f one was held;
(8) The examiner's fimdings and recommendations;

(3) The written decision of the deciding official, or a statement
of ressons for referring the grievance to higher authority for decision; and

(10) Final grievance decision, if any, by a higher level
autharity.

5. Reporting Requirements. None.

6. Effect On Other Documents. Supersedes PER-22, dated 10/27/86, and
PER-22-1, dated 4/8/85.

7. References,
a. Performance Appraisal Directive (PER-14)
b. Employee Grievances {37¢ DM 771)

8. Effective Date. Upon issuance.

9. Contact, Division of Persconel, Branch of Employee Management
ReTatIona, FTS 203-2848.

10. Keywords. Grievance, Deciding Official, Relief

11. List of Appendices.
Appendix A - Office of Hearings and Appeels Examination Procedures
Appendix B - Office of Hearings and Appeals Expedited Hearing Procedure

Appendix € - Office of Surface Mining Reclamation and -Enforcement
Grievance Procedure
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, APPENDIX A
OFFICE OF HEARTNGS AND APPEALS EXAMINATION PROCEIXRES

1. Processing by the Examiner.

a. As goon as posaible after receipt, the exeminer reviews the
grievance file, eliminstes from consideration any matters mob covered urder
the grievance system and notifies the partiea asccordingly. For mstters
covered under the system, the exapiner conducts an inguiry of a nature and
scope appropriate to the issues irwolved., At the exminer's discretion the

inquiry may congist of:
(1) The securing of additional documentary evidence;

(2} Personal interviews,

(3) A group meeting;

{(4) A hearing (when necessary to cbtain the facts and when 1saues
as described fn b.(5) below are present); or

(5} Any combinatlion of (1} through (4).

b. The following characteristics of types of inguiry may be useful as 2
general guide to help assure that comparable inquiry is made for comparable
matters.

(1) Se of Documen Fvidence. In & sense, every
grievance may involve BeCcur of some docunentary evidence which
would be congidered by an examiner. An inquiry comducted primarily oo
documentary evidence would involve decisions concerning which regulation is
applicsbie and decisions where there is no real dispute of fact.

Characteristics:

- 1gsues concern claim of improper application or
interpretation of policies and regulations eatablished by another office at a
higher level; and/or

- The application or interpretation requires gpecialized
kowledge or judgment. fO ensure ACCUrAaly and consistency., There is esgential
agreement about the facts.

(2) Personal Interviews. 4o inquiry conglsting primarily of
personal interviews imvolving problems arising out of the emplovee's immediate
work envirorment. The need for documentary evidence is minimal.

Characteristics:
- Unfavorable work enviroment

Situarions within the employee's work group;

- TImpact of local policies, regulations or directives;

Local managers have discretion and are free from speclfic
outside requirements.



(3) Group Meeting. It 1s rare for a group meeting to be the only
method of inquiry. As a t ique, it woutld probably be combined with
personal interviewe and, perhaps, documentary evidence. Issues to be covered
in a group meeting usually inwolve opinions or judgments which are subjective
in nature as opposed to gerious disputes of facts which are better handled at

a hearing.
Characteristics:

- Issues inwlving attitudes and opinions rather then
regulatory or pollcy questions per se;

- Issues vhere the manager (supervisor) has discretion and
iz free from specific cutelde requirements; or

- TIssues concerning less severe disciplinary actiona.

{4) A Combination of the Above. Combinations of securing
documentary evidence, peraonal Tnterviews and a group meeting usually involve
couplex issues.

Characteristles:

- Improper application, interpretation of policy and
regulations; or,

-~ Improper application, interpretation of procedures, in
combination with subjective consideration or evaluation of employee
qualifications, capabilities, potentials or behavior.

(5) 'ﬁrimnw decision o conduct a hesring imvolves the
determination by or ce exeminer that it is the only way to
gatigfactorily resolve a complex dispute with serious disagreement of fact by
witnesses. The decision to schedule a hearing is not the prerogative of the
grievant., Concurrence of the Chief Personnel Appeals Examiner, CHA, must be
gecured before a hearing is acheduled. vhile there may be preliminary
interviews, meetings or obtaining of documentary evidence, a hearing is
intended to be a last resort method of developing the facts at 1ssue,

Characterlstics:

- Suspensiona of 14 days or less and other cases of losa of
pay such as AWOL charges;

- TViolations of employee statutory ot regulatory rights;
or,

M 752.

c. Management officials and employees will cooperate with the
exsminer in promptly providing such assistance as the exeminer deems necessary
for the inqulry. The examiper schedules proceedings so that, whenever
poasible, the inquiry is begun within 21 days after the date the grievance is
assigned. Delays In the proceadings will be held to an absolure minimum.

- Separations of certain excepted emplovees covered in 376



d. In order to insure completely fair and impartial consideration by
the examiner, ex parte commmications with the examiner by any parties to the

grievance are prohibited.

2. The examiner is wvested with delegated anthority to administer an
oath or affirmstion, to rule on offers of proof, to recelve relevant evidence
and to regulate the course and conduct of the inquiry.

f. The examiner will permit the grievant to appear in perscn to
present: the grievance, if a hearing is held, However, there may be accasions
by reason of unusual location or other extraordinary clrcumstances that a
personal presentation is oot administratively feasible. In such an eveut, the
examiner should state why the grievant was not présent and certify that the
writien presentation includes all pertinent £facts.

g. When the examiner holds a group meeting or hearing, & labor
organization which holds exclusive recognition for the bargaining vnic in
wiich the employee works, is glven the opportunity to have an cbserver
present. The cbserver is permitted to state the views of the union at an
appropriate Cime as determined by the examiner. The right of the labor
organization to be present must nol jmpair the right of the employee Lo handle
his/her own grievance and to choose his/her own representative (uniike a
grievance under the negotiated procedure where only the labor organization or
scmecne Lt approves can represent the grievant).

h. The tarden of proof will be carried by the grievant unless the
{ssue grieved is a disciplinary or atverse action, in which case the party who
{nitiated the challenped action bears the burden of proof. In the latter
situation, management must establish the facts it asserts by a preponderance
of evidence demonstrating that its action was for such csauge as would promote
the efficiency of the service, and it is the responaibility of the grievant to
support. aay claim made in his/her defense.

i. The examiner's opinion mey not be aubstituted for the judgement of
management. in initlating or chooeing a disciplinary action unlesgs there is
evidence that management acted arbitrarily or unreaacnably.

1. In recommending eny reduction of a digciplinary penalty, the
exaniner should find persuasive evidence that the geverity of discipline
imposed wag not reasonable in view of: (1} the gravity of the offense; {2)
past practice in enforeing the rule; (3) the employee's past record and length
of service; sndfor (4) mitigating ciraumstances not previcusly considered by
ganagepent. in determining the penalty.

k. Mu&minerwillholdtheinquiryasn&ﬁtl‘seplaaetumﬂm
grievance occurred as practicable and ghall conduct the inquiry expediticusly .
and in a memmer to cbtain a clear understanding of the facts. The inquiry mavy
he conducted at spother gite for the convenience of the parties.

2. Record of Hearing.

a. If a hearing is held, the examiner will determine whether the
hearing will be reported by verbatim transcript or written sommary.
examiner must include all pertinent documents submitted and accepted into the
hesring record. When the hearing ia reported verbatim, the examiner will make

the transcript a part of the record of the proceedivgs.
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b. When the hearing is not reported verbatim, the examiner must have
a auitable sumary of the pertinment testimony prepared. If the parties sgree
to the summary, they should sign it, If they do oot agree with it, they
should submit written exceptions which, together with the mumary, must be
part of the hearing record.

C. The examiner must include the record of the hearing in the
grievance file. The employee or representative will be given a copy of a
summary of the hearing and the report of the examiner's findings and
recomendations, They may also review the transcript.

A~



APPENDTX B
OFFICE OF HEARTNGS AND APPEALS EXPEDITED HEARTNG PROCEIRRE

Pxpedited Hearing Procedure.

a. Notwithstanding any other provisions of the directlve, the
following expedited hearing procedure may be used with mutual written consent
of both the deciding official and the grievant:

(1) The inquiry will be informsal;
(2) Mo brief shall be filed or transcripts made;
(3) There shall be no formal evidence rules;

- (4) Each party's case shall be presented by a previously
designated representative;

(5) The examiner will have the obligation of assuring that the
necessary facts and consgiderations are brought before him/her by the
representative in the most expediticus manner,

(6) A single case should normally not require more then four (4)
hours Lo be heard with each party being allowed up to two (2) hours to examine
witnesses and to make opening and closing statements, The examiner shall
ensure that the length of the Inquiry is oot unnecessarily extended because of
{rrelevant or repetitious testimony, etc.,

(7) Either part may present "expert' witnesses to testify. The
commonly-accepted definition of an expert will be used to determine whether
the proposed witness can be considered an expert; i.e., one who may have no
firsthand knowledge of the case, but who has special skill, training, or
axperience in a particular field, and without whose technical assistance the
examiner may be unable to understand the relationship between the facts and
the conclusions to be drawn from these facta. The party presenting such an
expert will bear liability for any expenses and fees incurred,

(8) The examiner will be urged to issue a bench declsion at the
{ngquiry but, in any event, shall render the decision within forty-eight (48)
hours after conclusion of the hearing. This decision shall be based oo the
record developed by the parties before and at the inguiry and shall include a
brief written explanation of the decision; and,

(9) These expedited procedures supersede snd substitute for the
customary grievance examination procedures.

{10) The decision of the examiner may be either of advisory or
binding authority based upon previous agreement of the parties to that effect.

b. The grievent may not select the Expedited Hearing Procedure arxl
subaequently request a Iull hearing,



APPENDIX C

GENERAL OUTLINE
0SM GRIEVANCE PROCEDURE

INFORMAL PROCEDURE

1-15 days followin
nformal grievanc specific act or
occurrence or awarenas:

Management issues decision
n informal grievance:

SATIS i INATED
EMPLOYEE NOT BATISFIED:
FORMRL PROCEDURE

Employee files formal
rievance to SFO

SPO accepts, returns, or

employee requests revies =15 days fellowing
of rejected grievance receipt of rejectio

1-21 days followlngiiii:
decision on forma recalpt of grievance £11

E ¥
EMPLOYEE DOES NOT RESPOND; GRIEVANCE TERMINATED
(Refer to Directive for details)



EMPLOYEE NOT SATISFIED:
OFFICE OF HEARINGS AND APPERLS {OHA) PROCEDURE

Employee requasts OHA :1=7 days following receipt

1-10 daye following '
receipt of examiner!




