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I nt roducti on

The Surface Mning Control and Reclamation Act of 1977 (SMCRA) created
the Ofice of Surface Mning Reclamation and Enforcement (OSM in the
Departnent of the Interior. SMCRA provides authority to OSM to oversee
the inmplenentation of and provide Federal funding for State regulatory
prograns that have been approved by OSM as neeting the m ni num standards
speci fied by SMCRA. This report contains summary information regarding
the West Virginia Program and the effectiveness of the Wst Virginia
program in neeting the applicable purposes of SMCRA as specified in
Section 102. This report covers the period of Septenber 30, 2002, to
June 30, 2003. Detailed background information and conprehensive reports
for the program denents evaluated during the period are available for
revi ew and copying at the OSM Charleston Field Ofice.

The foll owing acronyns are used in this report:

ABS Al ternative bondi ng system
ACSP Appal achi an Cl ean Streans Program
AMD Acid M ne Drainage
AML Abandoned M ne Land
AMLR Abandoned M ne Land Recl amati on
ACC Appr oxi mate Origi nal Contour
ARCC Appal achi an Regi onal Coordi nati ng Center
AVS Applicant Violator System
CHI A Currul ati ve Hydrol ogi c | npact Assessnent
CHFO Charleston Field Ofice
COE U.S. Arny Corps of Engineers
CWA Cl ean Water Act
DNR Di vi si on of Natural Resources
ElI S Envi ronment al | npact Statenent
EQuI S Environmental Quality Information System
EY 2003 Eval uati on Year 2003
(Septenmber 30, 2002 to June 30, 2003)
FTE Ful | Time Equival ent
KFTC Kent ucki ans for the Commnwealth, Inc.
MCCC Martin County Coal Conpany
NP Nat i onwi de Permit
NOvV Notice of Violation
OEB O fice of Explosives and Bl asting
aLs W/DEP O fice of Legal Services
OsM Office of Surface M ning Reclanmation and Enforcenent
OVEC OChio River Valley Environmental Coalition, Inc.
SOAP Smal | Operators Assistance Program
SMCRA Surface M ning Control and Reclamati on Act of 1977
SRP Speci al Recl amati on Program
TDN Ten-Day Notice
WCMS Wat er shed Characterizati on and Modeling
W/ West Virginia
WDEP West Virginia Departnment of Environnental Protection
W/HC West Virginia Hi ghlands Conservancy
VWSCVRA West Virginia Surface Coal M ning Reclanation Act
WU West Virginia University



Overview of the West Virginia Coal Mning |Industry

Coal has been nmined in West Virginia using underground nethods since the
early 1700's. Underground m ning increased throughout the 1800's and into
the 1950's. Surface mning began around 1916, but significant production

from surface mning did not occur until World Var 11. Many of the sites
m ned before 1977 were not reclained and present problens for the public
and the environnent. Currently, there are 3,876 wunreclained high

priority sites listed in the Abandoned M ne Land (AM.) inventory for West
Vi rginia.

West Virginias denonstrated coal reserve base totals 33.9 billion tons.
In 2002, West Virginia produced 163.9 mllion tons of coal (14 percent of
the National total), allowing it to retain its ranking as the second
| argest coal producing State (see Table 1, Appendix A for coal production
based on sal es).

Underground m nes produce approximately 61 percent of the State:s total
coal production. Twel ve of the Nation=s fifty-two [longwall nining
operations are in West Virginia. Longwal I nmining operations accounted
for 38 percent of the Statess underground coal production and 23 percent
of the Statess total coal production in 2002. However, continuous mn ning
operations continue to account for nost of the Statess underground
producti on.

Contour, area, auger, and nountaintop mning operations are the npst
common nethods of surface mning in the State. Thirty-nine percent of
the coal produced in West Virginia is by surface m ning nethods. Eighty-
one percent of the State’'s surface coal production was produced by the
255 mount ai ntop mini ng operations.

At the end of 2002, 46 coal synfuel facilities were reporting production
in the United States. There were eight coal synfuel plants in West
Vi rginia. These facilities process both coal refuse and run of mne
coal. During 2002, coal synfuel facilities processed 82 mllion tons of
synthetic fuel nationw de. Legislation was passed in Novenmber 2000,
whi ch inposed a 50-cent per ton synfuels tax to help fund the State’'s
coal regulatory staff. Coal-based synfuel production is likely to remain
at the current production |evel through 2007, at which tinme the Section
29 tax credit of about $26 per ton will expire.

Approxi mately 63 percent of the States permts are active and require
mont hly inspections by the Wst Virginia Departnent of Environmental

Protection (WDEP). Underground mines account for about 41 percent of
the total inspectable units and surface mines account for 35 percent.
The remmining 24 percent consists of other facilities, including such
things as preparation plants, refuse piles, loading facilities, and
haul r oads.

Coal accounts for nearly 13 percent of the Gross State Product, a neasure
of the total value of all goods and services produced in the State. West

Virginias coal industry pays nore than $200 nmillion annually in business
and severance taxes to State and local governnents and another $180
mllion in Federal taxes. The coal industry accounts for nearly 27



percent of the State:s business tax, and approximately 10 percent of the
statew de property tax collections.

Overview of the Public Participation Opportunities in the Oversight
Process and the State Program

Throughout the EY 2003 eval uation year, WHDEP and OSM officials met with
representatives of various citizen, environnental, and industry groups
i ncl udi ng:

West Virginia Highlands Conservancy,

West Virginia Coal Association,

Chio River Valley Environnmental Coalition,
Contractor:zs Association of Wst Virginia,
Ri ver of Promise Steering Comrittee (Cheat River)
Coal River Watch,

West Virginia Wat ershed Net work,

Pl at eau Acti on Network,

Shavers Fork Coalition,

Morris Creek Watershed Associ ation,

Fri ends of the Bl ackwater River,

Fri ends of Deckers Creek,

Lower West Fork Watershed Associ ation, and
Pai nt Creek Watershed Associ ation

Addi tionally, OSM attended public neetings associated with the foll ow ng
activities:

Surface M ne Drai nage Task Force Synposium

West Virginia Wat ershed Managenent Framework,
Friends of the Cheat Annual Festival,

Wat er shed Cooperative Agreenent Grant Program and
Wat er shed Cel ebration Day.

The Charleston Field Ofice (CHFO nmintains a mailing list of
i ndi vi dual s and organi zati ons that have been active in regulatory and AML
issues in West Virginia. Ofice staff routinely interacts wth

i ndi vi dual s and groups throughout the year.

OSM has maintained contact with many watershed groups throughout the
State and provides assistance through a network of sumer interns and
VI STA workers funded through the OSM budget. These interns and VISTA
workers interact with |ocal watershed groups and provide additional
feedback to the CHFO concerning citizen concerns.

West  Virginias approved regulatory program provides many additional

opportunities for public participation. In the permitting process, the
State nust advertise each application for a new or revised pernit and
must provide interested citizens the opportunity to conment. Citizens

may request that the W/DEP hold an informal conference to discuss the



application before making a decision to issue or deny the permit. Filing
written citizen conplaints concerning specific issues also gives citizens
the opportunity to participate in the inspection and enforcenment process
at particular mne sites. They may al so seek admnistrative review of
WDEP decisions by the West Virginia Surface Mne Board or judicial
review through the state court system

During Evaluation Year 2003 (EY 2003), OSM published notices requesting
public comment on several significant rulemking activities. Noti ces
were sent to various State and Federal agencies along wth public
i nterest groups such as the WHC. Requests for public conmrent were al so
published in the Federal Register.

During EY 2003, OSM in conjunction with West Mrginia and Pennsylvani a
finalized a nodel for predicting acid mne drainage costs from nne
sites. This was distributed through statewide media outlets, and
citizens and | ocal watershed groups were encouraged to obtain this nodel
to assist with their |ocal projects.

As part of OSM s outreach efforts, its web page in Washington, D.C. has a
link to a formfor citizens to report suspected violations of mning and

reclamation | aws. There are also links to information packages that
citizens can request about specific areas of the SMCRA These i ncl ude
educational packets for schools and civic groups. In EY 2003, the

Charleston Field Ofice devel oped a web page. The Appal achi an Regi onal
Coordi nation Center (ARCC) has a link to the Field Ofice web page on
their web site. It also has a formto fill out to report an abandoned
m ne | and emergency. The two sites are www. osnre.gov/ and

arcc.osnre. gov/.

The W/DEP has aided in the developnent of the watershed managenent
framework and other initiatives to preserve, protect, and restore stream
water quality. The W/DEP-s Office of Environnental Advocate also offers a
means for public participation. This office works on a variety of
environnmental issues within the state. They encourage participation on
the regul atory process by individuals and groups.

The approved Abandoned M ne Land Recl amation Plan provides opportunities
for public participation. These include public interaction during the
processing of citizen conplaints @ncerning AM. probl ens. W/DEP al so
publ i shes newspaper notices seeking comment on each proposed construction
proj ect before requesting fundi ng approval from OSM

Maj or Acconpli shments/ | ssues/Innovations in the West Virginia
State Regul atory Program

A.  Acconplishnments/I| nnovations

- Permitting QN QC Panel nmeeting’ s continuing inplenentation and gui dance
including site visits (per Consent Order).

- Director’s meeting with industry and individual conpanies to discuss
various issues (integration of conpliance, pernmtting, |egislative
concerns, and problemresolution).



- Admi nistratively Conplete Checklist instituted on Septenber 1, 2002, to
enhance “tinme of submittal” permt quality.

- Endangered Species Witten determination fromthe US. Fish & Wldlife
Service requirenment added and inplenmented to Administratively Conplete
requi renents.

- Biological Wrk Goup Training — Natural Stream Channel Restoration
(Rosgen/ CVl); Endangered Species and the 1996 Biological Opinion,
Bent hi cs.

- Updated the Menorandum of Agreement (1982) between the Division of
Natural Resources’ (DNR) WIldlife Resources Section and the WHDEP s
Di vi sion of M ning and Recl amati on.

- Distributed the new web-based “DVR-Mailing List” for notification.

- As of June 30, 2003, the Trend Station Mnitoring Program is about 60

percent conplete. This data is being used as the centerpiece of the
WCMS/ CHI A HSPF wat er shed nodel that is being devel oped by WU, OSM and
VWDEP. An operational flow and quality system nodel for alnost all

m ni ng wat ersheds shoul d be finished by the end of the year.

- Inproved the Snmall Operator Assistance Program (SOAP) with three
ongoi ng projects and updated the SOAP application (MR-30). Presently,
an Expression of Interest tenplate, a new requirement from the W
Di vi si on of Purchasing, is being devel oped.

- Updat ed automated conpl ai nt tracki ng and handling system

- WDEP's Citizen Services System has |ogged 521 conplaints, including
259 that are blasting-rel ated.

- Held quarterly Pre-blast Surveyor classes beginning in February 2003.
- Standardi zed the Pre-blast Survey form (EB40).
- Finalized the Pre-blast Policy in Decenber 2002.

1. Watershed Managenent Framework

In May 1997, the W/HDEP and OSM CHFO signed a “Resolution of Mitual
Intent” with the Governor of West Virginia and 10 other State and Federal
agencies in a partnership for statewide watershed managenent. The
resulting Watershed Managenment Franework provided a way to coordi nate the
operations of existing water quality prograns and activities in Wst
Virginia to better achieve shared watershed nmanagenent goals and
obj ecti ves. The Framework identifies watershed issues around the state
and works to coordinate agency efforts to nore effectively inplenment
water quality inmprovenent projects on a five-year cycle.



Initial attenpts at inplenenting the watershed managenment approach net
some obstacles and pronpted the agency partners to renew their
commtrments to this process. On March 27, 2003, in a show of conm tnent
to the protection and restoration of West Virginia's streanms and rivers,
14 state and federal agencies signed the Wst Virginia Wtershed
Managenent Franewor K. The signing cerenpny signified the partnering
agencies' comitnment of financial, technical, and human resources in
tackling the state's water quality issues, including the effects of acid
m ne drai nage.

State and federal agencies signing the framework agreenent include: the
W/DEP, U. S. Ofice of Surface Mning, US. Army Corps of Engineers, the
Monongahel a National Forest, the U S. Environnmental Protection Agency,
U S. Ceological Survey, Wst Virginia Departnent of Health and Human
Resources, West Virginia State Conservation Comittee, West Virginia
Departnent of Agriculture, West Virginia Division of Forestry, West
Virginia Departnent of Transportation, West Virginia Division of Natural
Resources, the U S. Natural Resources Conservation Service and the Chio
Ri ver Sanitation Conmi ssion.

2. Bonding Program I nprovenents

During the evaluation period, W®DEP continued to undertake several
actions in an effort to inprove the Statess alternative bonding system
(ABS). Al of these actions have resulted in a much inproved ABS. OSM
and the State are conmtted to making sure that the ABS has sufficient
funds to conplete the reclamation, including water treatnment, at all
exi sting and future bond forfeiture sites.

As nmentioned |ast year, OSM announced its decision in the Federal
Regi ster on May 29, 2002, to fully approve the State:s ABS. OSMtook this
action because the State increased the special reclamation tax rate from
3 cents per ton of clean coal mned to 14 cents for 39 nonths; created
the Special Reclamation Fund Advisory Council (Advisory Council) to
monitor the progress of the ABS in neeting future bond forfeiture
reclamation obligations; and renmoved the linmtation on funding for
treating pollutional discharges at bond forfeiture sites. Wile OSM has
acknowl edged that the amendnment nmay not be perfect, it provides a basis
from which WDEP can initiate action to ensure the long-term success of

its ABS. The passage of this legislation has enabled WDEP to hire
additional bond forfeiture reclamation staff, continue its effort to
elimnate the ABS deficit, begin work on the backlog of nobre than 400
unreclaimed bond forfeiture sites within the State, and to initiate
treatnment of pollutional discharges at sites that require such treatnent.

The increased special reclamation tax rate generates about $18.6 mllion
annually in funding for bond forfeiture reclamtion, including water
treatment. During the evaluation period, the Special Reclamation Program
(SRP) within WDEP, which is responsible for conducting bond forfeiture
reclamation throughout the State, increased its staff to neet the
i ncreased workl oad. The State hired seventeen additional enployees. The
SRP staff increased from 10 to 27 full-time enployees. These enpl oyees
are responsible for conducting |land reclamtion and treating pollutional
di scharges at existing and future bond forfeiture sites.



These recent actions denonstrate WDEP-s continued comitment to inprove
its ABS. The Statess effort to inprove its existing bond forfeiture
dat abase and to collect new information at bond forfeiture sites should
enabl e W/DEP and the Advisory Council to ensure the long-term success of
the ABS. OSM will continue to nonitor the inplenentation of the new
bonding requirenents to ensure that the States ABS remains financially
sound.

In the 2002 Annual Evaluation Report, OSM reported that the analysis of
data collected to assess and validate the conpleteness and accuracy of
the Acid Mne Drainage (AMD) Bond Forfeiture Inventory (the Inventory)
had not been finalized. Further, it was noted that the review would be
conpl eted during the beginning of 2003 and conclusions presented in this
annual report.

The 2002 study focused on three areas intended to validate the accuracy

of the Inventory. The first part of this review focused on the 699
permts that were not evaluated during the original developnent of the
I nvent ory. At that time, the entire population of bond forfeited

per manent program pernits totaled 918 pernits. OSM and WVDEP initially
considered only 219 permits where WHDEP had recorded in its “permts”
dat abase that the pernmt at one tinme produced AMD. During the 2002
review period, a spot check was conducted of the remmining 699 pernits
where the database AMD field was |left blank, coded as “N' (no AMD) or as
“PN" (inspector indicates no water quality problens), and the reclamation
status was shown as conplete. From this review, 40 permts were
evaluated resulting in six pernmits being added to the Inventory.

The second part of the study was to resolve the water quality/quantity
i ssues for those permts that did not have sufficient data available in
t he devel opment of the 2000/2001 AMD Inventory. Additionally, the review
focused on those pernmits fromthe AMD Inventory that were not prioritized
for water treatnent.

The third part of the review evaluated whether pernits with AVD, revoked
after Decenmber 31, 2000, were being added to the Inventory. From January
1, 2001, through Decenmber 31, 2001, the W/DEP revoked 38 permits. Three
of the revoked permits appeared on the WHDEP active M ne Drainage
I nventory and had been added to the AVD Bond Forfeiture Inventory.

The 2002 study was to also include a review of all consent agreenents,
orders, or other formal or informal arrangenents where bond forfeiture
reclamation had been abdicated to a third party. This review was
projected to be conducted in 2003, but has been postponed until 2004.

The AMD Bond Forfeiture Inventory is a dynamic docunment with pernits and
di scharge sites being added and deleted, water quality and quantity data
bei ng adj usted, and individual permt status changi ng as WDEP constructs
treatnment facilities. It is anticipated that naintaining and nonitoring
the AMD Bond Forfeiture Inventory will continue to be an annual activity
coordi nated between W/DEP and OSM

For EY 2003, OSM and W/DEP agreed to evaluate the remmi nder of permts
from the groupings that were only spot-checked during the 2002 study. A
file review of 109 permits was conducted during the review period.



Fi ndings fromthis review had not been di scussed with W/DEP by the end of
this shortened evaluation year. These findings will be addressed in next
year’s annual report.

In 2003, OSM nonitored the inplenentation of WDEP s Septenber 8, 2002

Action Plan and attended neetings of the Special Reclanation Advisory
Counci | . Anmong other things, the Action Plan provides for the
devel opment of several planning and procedural docunents for the Special
Recl amati on Program At the end of the review period, WHDEP had not
finalized these docunents, but did expect the docunents to be conpleted
by late 2003. The Action Plan also included provisions to develop a
prioritized schedule of pernmits for Iand and water reclamation.
Additionally, a Special Reclamation Fund audit procedure and schedule
were to be devel oped. The Advisory Council is reviewing WHDEP s
prioritized schedule and is reviewing actions for an audit/actuarial
study that will be contracted out in 2004.

The Advisory Council’s report to Legislature at the begi nning of 2003 did
not recomrend an increase or decrease to the Special Reclanmation Tax or
its duration. The Council did identify that data to reach those
conclusions was limted and consequently “the projected cash fl ow bal ance
in 2003 presents a concern to the Council.” The Council proposed to
formally consider a reconmendation to change the rate or the duration of
the Special Reclamation Tax in its 2003 nidyear neeting. That nmeeting
had not occurred at the tine this report was prepared.

During its 2002 review of reclamation success at bond forfeiture sites,
OSM i dentified problenms where trees were not being planted as required by
the approved planting plans or the approved postmning |and use. Duri ng
the 2003 review period, WDEP began contracting for tree plantings as per
the requirenents of each forfeited permt. Pl anti ngs are proposed to
begin in the spring of 2004.

3. Funding for Increase in Staffing (PlICA)

As discussed in previous reports, OSM awarded WHDEP a Regul atory Program
| mprovenment Cooperative Agreenent (PICA) in the amount of $3.6 million to
hire 57 additional enployees. The State:s source of mutual funding is a
50-cents per ton synfuels tax that was approved during a specia

l egislative session in 2000. The State has filled 100 percent of the 57
specifically added positions and are at 92 percent of its total expected
program st af fing.

4. Funding for Program Enhancenents (PECA)

On February 1, 2001, OSM awarded WDEP a Regul atory Program Enhancenent
Cooperative Agreenment (PECA) for 6.2 mllion. To date, W/WDEP has:

Purchased software and hardware for electronic permtting, software
for the developnent of a centralized database for geological and
hydr ol ogi cal data, software for watershed nodeling, network software,
and hardware for a comunication system that wll serve as the
backbone for its electronic permtting system

Devel oped forns for electronic permtting and began Beta testing.



Initialized a process to convert existing hydrologic and geologic
paper data into the Environnental Quality Information System (EQIS)
for permits issued over the last five years. The network software was
finally devel oped to accommpdat e upl oads of data from standal one, non-
net wor k computers. Water quality and flow data from trend station
sites are currently being captured and uploaded into the database.
Also, in order to mnimze issues with data integrity, it was decided
during the last reporting period to capture data from permts issued
during the last five years.

Placed 233 trend stations in watersheds and initiated nonitoring to
gather quality and quantity to assist the agency in making future
currul ati ve i npact deci sions.

Conti nued devel opnment of watershed flow analysis and water quality
nmodel i ng software (Wat ershed Characterization and Modeling (WCMS)).

Digitizing of existing pernmit mne maps for WDEP to populate its

geospati al database is essentially conplete. To date, 3,724 permt
m ne maps have been digitized. In addition, airborne inaging/renote
sensing equipnent to nmonitor the effects of mning operations on
wat ersheds was installed on the existing agency helicopter.

Overflights have just recently begun.

5. SWORA: Fill/Peak Runoff Rule: Muntaintop Mning Action Plan
Acconpl i shnent s

During this evaluation period, the W/HDEP took several actions to address
concerns with fill <construction and peak runoff increase potential.
WVDEP i nplemented revised rules requiring nore tinely reclamation of
i nactive fills.

Further, W/DEP devel oped and obtained Legislative approval of rules

containing revised fill construction requirenents and requiring existing
operations to denonstrate that the operation would not contribute to peak
runof f . These provisions will be inplenmented in January 2004. A fill
evaluation project was also initiated by WDEP early in the evaluation
year and later expanded to create a fill inventory that will be updated
sem annual | y. Several policy clarifications have been issued to
permtting and inspection staffs during the evaluation year, including

revised guidance on drainage control and engineer certifications of
fills.

Finally, OSM joined with W/DEP in reviewing all existing unreclained
fills to ensure that there was no inmnent danger from slides or peak
runof f imredi ately below the fills.

6. WVDEP Reor gani zati on

During the reporting period, the WSDEP reorganized several of the
agency’s divisions. A new Division of Land Restoration was created to
address environnental damages to older industrial and natural resources
extraction sites. These changes were nade to efficiently conbine agency
remedi ation expertise and restoration functions under one division.



Three existing offices were conbined to form the new division. Abandoned
M ne Lands and Reclamation (AM.), Environmental Renediation, and Special
Recl amati on shape the new division. Before the reorgani zati on, AM. was
aligned with the Ofice of Admnistration while the Special Reclamation

group was part of the Division of Mning and Reclanmation. Al so, all
Di vision of Mning and Reclanation adm nistrative support positions were
moved to W/WDEP's Office of Adm nistration. This was done to inplenment

the first phase of the agency’s reorganization.

In addition, the Divisions of Water Resources and Waste Managenent were
conmbined to form a new Division of Water and Waste Managenent. However,
these changes did not directly inpact the mning program

7. Program Anendments Resol ution

As discussed in detail in Section VII.D, WMDEP submtted program
anendnents to OSM that satisfied twenty outstanding required anendnments
during the reporting period. OSM announced its approval of the program

anendnments that resulted in the renmoval of the required amendnents in the
Federal Register on June 27, 2003, and July 7, 2003 (68 FR 38178-38188
and 68 FR 40157-40167). These efforts ensure that the Statess permanent
regulatory programis consistent with the Federal regulations and SMCRA.
Currently, the State has twelve outstanding required program anendnents.
This is the fewest nunber of outstanding required anmendnents that the
State has had on its programsince it was conditionally approved in 1981.

In addition, as announced in Federal Register notices published on
Decenber 3, 2002, May 7, 2003, and July 7, 2003, OSM approved anendnents
to the Statezs contenporaneous reclamation, nmaster |and use plan,
stormvat er runoff and durable rock fill requirenments (66 FR 71832-71840,
68 FR 24355-24539, and 68 FR 40157-40167). These requirenents were
initiated by the State to inprove the effectiveness of its program OSM
determined that these program anmendnments did not conflict wth any
Federal requirenments and approved them as part of the State:s pernmnent
regul atory program

B. Issues

1. Program Mintenance

During the evaluation period, the State satisfied five 30 CFR Part 732
i ssues. The Part 732 issues are the result of changes in the Federal

regul ations. G ven ongoing litigation, OSM agreed that the State did not
have to take any action at this time with regard to three Part 732

notifications concerning ownership and control, subsidence, and valid
existing rights. Due to the issuance of four prior Part 732
notifications, there are still thirteen Part 732 issues that need to be
resolved by the State. During the evaluation period, the State submtted
revisions to OSM which may satisfy seven of the Part 732 issues. To
expedite the resolution of the remaining Part 732 issues, OSM has divided
the Part 732 issues into two separate amendnents. OSM will go ahead and

act on those issues that have been fully addressed by the State and
continue working with the State on the renmining Part 732 issues.
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2. Litigation

West Virginia Highlands Conservancy v. Norton, et al, Civil Action No.
2:00-1062 (S.D. WVa.)

On Novenber 14, 2000, the West Virginia Highlands Conservancy (WHC)
filed a conplaint in US. District Court for the Southern District of
West Virginia against OSM and WWDEP. The suit had several counts
relating to the failure of the Statess alternative bonding system (ABS) to
have sufficient revenue to conplete reclanmation, i ncluding water
treatment, at all bond forfeiture sites and the failure of W®DEP to
satisfy several outstanding required program anendments. Chief U S.
District Judge Charles H Haden Il later dismssed the WDEP from the
suit, noting that the State had inmunity from such lawsuits under the
11t h Amendrment to the Constitution.

During the ensuing 3 years (2000 - 2003), OSM and WHDEP took several
actions addressing the concerns identified in the initial litigation.
The results of these actions include the approval of significant changes
to the State’s bonding system and renoval of 25 required program

amendnent s. The bonding system was changed to provide for additional
incone to elimnate the backlog of land reclamation and initiate water
treatnent on forfeited permts with long-term AM. Al so, an Advisory

Council was created to ensure |long-term solvency of the bond system

On August 30, 2002, the W/HC requested that the District Court set aside
OSMs decisions and require it to take over West Virginias ABS and other
parts of the State:ss approved program The Federal government filed a
menorandum in opposition to WHCs notion for sunmary judgnent and
per manent injunction on Septenber 27, 2002.

On January 9, 2003, Judge Haden issued a nenorandum opi nion and order
denying without prejudice WHC s notion to set aside OSMs My 2002
approval of the bond program changes; denying as nobot WHC s notion for
injunctive relief; denying WHC s notion for sunmary judgment on OSM s
approval of State program anendnents based on policy or guidance
docunents; granting W/HC s notion for sunmary judgnent on OSM s approval
of certain State program anendnents because OSM found them consi stent
through operation of law, and vacating OSMs approval of four required
program anmendnents at 30 CFR 948. 16(nnn), (o0o00), (sss), and (o0oo00) and
remanding themto OSM for further consideration in light of this opinion
and Federal law. Subsequent actions taken by WHDEP and OSM in response
to this decision are discussed below in Section VII.D under “Reinstated
Requi red Amendrments.” An order was also issued on January 9, 2003, in
conjunction with the District Court’s nenorandum opinion and order
scheduling a status conference to determne a schedule for disposing of
the remai nder of this action.

On March 11, 2003, the status conference was held with the parties in

this case. After which, a status conference order was issued by the
District Court. After hearing all parties, it was determ ned that no
i medi ate issues required Court action and the itens that were renanded
were proceeding through the administrative and |egislative process. In

addi ti on, Judge Haden ordered the parties to file regular status reports
with the Court. On April 14, 2003, a joint status report was filed with
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the Court in response to the March 11, 2003, order. The case was closed
on March 11, 2003, but several notions for interim award of fees and
costs are still pending before the District Court. The WHC al so deci ded
to accept W/DEP's invitation to participate in the Advisory Council.

3. Surety Bankruptcy and Bond Repl acenent

In May 2000, the U'S. Departnment of the Treasury renmoved Frontier
I nsurance Conpany (Frontier) of Rock Hill, New York from the list of
approved surety conpanies that can underwite Federal surety bonds. The
New York State Insurance Department took control of the financially
ailing insurance conmpany in August 2001.

Because Frontier is a large surety conpany that underwrites reclamation
bonds in West Virginia and other states, OSM and those state regulatory
authorities which includes W/DEP have been nonitoring Frontier=s financial
situation very closely. In West Virginia, the Wst Virginia |Insurance
Department has al so been actively involved. State records show that, as
of Decenmber 2001, 315 permits involving 36 different coal conpanies had
Frontier bonds. These bonds anpbunt to $78.1 mllion and guarantee
reclamati on on approximately 18 percent of the State=ss permitted acreage.
Practically all of Frontierzs bonds are associated with nining operations
in the southern part of the State. One conpany, AEl Resources, accounted

for 85 percent of Frontier=s outstanding bond obligation. Bankr upt / bond
forfeited conpanies in the State accounted for 8 percent of the Frontier
bonds.

On April 9, 2001, Frontier entered into an Agreed Order with the West
Virginia Insurance Comm ssioner to cease and desist witing any new or
renewal insurance in West Virginia as of Mirch 16, 2001. Policies in
exi stence on March 16, 2001, could be renewed until March 30, 2001, after
whi ch those policies would cease to be renewed.

On Cctober 15, 2001, a New York State Court ruled that Frontier was
i nsolvent. On Novenmber 1, 2001, WDEP began issuing notices of violation
requiring operators to replace reclamation bonds that had been
underwritten by Frontier within 15 days, as required by the approved
State program Because of various external events, such as the Wrld
Trade Center disaster and the Enron financial scandal, replacenment bonds
have been nore difficult to obtain.

State officials are continuing to work wth Frontier and other surety
conpanies to find replacenment bonds. Horizon Natural Resources, fornmerly AEl
Resources, has replaced all of its Frontier bonds. Below is the current
status of the remainder of the conpanies that had Frontier bonds in this
year’'s evaluation cycle. None of the Frontier bonded sites are mining coal.

Chi copee Coal - 9 pernmits, (4 were revoked);

Fal con Land Conmpany - 5 bonds being replaced by new owner (Arch Coal);
Lodestar - 6 bonds on 6 pernits;

Pritchard Mning - 1 bond on 1 permt;

J & N Processing CO, LLC — 1 pernit with 4 bonds revoked,;

Gol den Fal con Resources, Inc. — 1 permit with one bond revoked; and,
New Al | egheny, Inc. — 1 bond on 1 pernit replaced.
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4. Staffing

As discussed in prior reports, OSM provided WDEP a 30 CFR Part 732
notification regarding staffing on February 8, 2000. Since then, the
State has increased revenue for staffing and entered a Regul atory Program
| nproverment Cooperative Agreenent (PICA) to hire 57 additional enployees.

As of My 31, 2003, WHDEP had filled all 57 new positions authorized
under PICA. In addition, W/DEP had filled 100 percent of the 25 backfill
vacancies that had occurred due to filling the new positions wth
exi sting enployees fromw thin the agency. However, 62 regul ar vacancies
occurred due to nornmal attrition. As of My 31, 2003, WVDEP filled 68
percent of its regular vacancies. Due to the regular vacancies, WHDEP
has a net gain of 35 enployees. The State still needs to hire 22
addi ti onal enployees to reach its agreed staffing |evel of 286 positions.

In addition to the base regulatory |evel of 286 positions, WDEP decided
to add 17 positions in the Special Reclamation Program to perform bond
forfeiture reclamation, including water treatnent. As of My 31, 2003,
all but one position within the Special Reclamation Program had been
filled. Once this position and the other regular vacancies are filled,
W/DEP-s full staffing level will total 295 FTE positions (See Table 8).

As of June 30, 2003, the State had expended 76 percent of the funds
awar ded under PI CA At W/DEP:s request, OSM extended the cooperative
agreenent through Novenber 30, 2003, to provide the State additional tinme
to fill the current vacancies and to expend the remaining funds.

During the evaluation period, WHDEP nmade excellent progress in filling
all of the new positions wunder PICA and elimnating its backfill
vacanci es. However, 22 regular vacant positions remain to be filled.
W/DEP recently notified OSMthat it may only fill ten of those positions.
Al t hough sonme nornmal vacancy rate is expected, OSMis concerned that not
all of the 22 positions are in some state of hiring or adverti sing.

5. Productivity Standards/ Measurement Techni ques for Grazi ngl and,
Past urel and, Hayl and, Rangel and, and Cropl and

As discussed in the Federal Register on My 1, 2002, OSM approved a
program anmendnment for establishing productivity success standards for
grazi ngl and, pasturel and, hayl and, rangel and, and cropland (67 FR 21904-
21932). In addition, OSM approved sel ected productivity and revegetation
sanmpling techniques to be used when neasuring the success of ground
cover, stocking, or production within the State.

Procedures for establishing productivity and ground cover success
standards are set forth in a W/DEP policy dated May 1, 2002, entitled,
AProductivity and Ground Cover Success Standards.@ |In that policy, VWDEP
specified that the sanpling techniques it would use for neasuring ground
cover and productivity — are described in the publication; ATechnical
Gui des on Use of Reference Areas and Technical Standards for Eval uating
Surface Mne Vegetation in OSM Regions | and |1@§ dated 1981. The nethod
commonly referred to in the publication for neasuring ground cover is the
Renni e- Farmer Met hod and the nmethod for determ ning productivity is “cut
and wei gh.”
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During this review period, OSM |earned that WHDEP had not inplenented
these techniques on ongoing bond releases. Further, W/DEP conducted
training for its staff on neasurenment techniques (pasture plate) that had
not been approved as part of the State program On April 9, 2003, OSM
and WDEP net on this issue. During that neeting, State officials
proposed that pasture plate as well as total yield data be used as a
means for deternmining productivity. A State/Federal team was forned to
ensure that future bond rel ease applications would be eval uated properly
and that the “pasture plate’ or other nethods could be considered by OSM

for approval. The teamfacilitated discussion between OSM s statistician
and a Forage Agronom st at W/U to assist in initial evaluation of the
pasture plate nmethod. As recomrended, the WHDEP team is now in the

process of contracting to test/calibrate the pasture plate nethod on
actual bond rel ease applications.

This study would ensure that the pasture plate nethod is statistically
valid and neets all applicable Federal requirenments for productivity and
ground cover measurenents. During the interim if bonds on sites wth
hayl and, pastureland, or rangeland are to be rel eased and are for various
reasons not part of the study, the State has agreed to use its approved
Renni e- Farmer and cut and weigh nethods prior to bond rel ease. OSM and

WDEP will continue to work on finalizing a work plan that will lead to
the developnent of a program anmendnent that can be subnitted for
approval .

6. AMD Inventory of Active Permts

The last inventory of AMD discharges on currently pernmitted (non-
forfeited) operations was conducted by WMDEP personnel as a one-tine
water sanple in 2000. WDEP and OSM personnel noted discrepancies
between the 1998 inventory and the 2000 inventory. Al so, WHDEP and OSM
agreed that the one-tinme water sanple every 2 years was not sufficient
for cost estimations related to future financial assurances for water
treatment. Therefore, on Septenmber 8, 2002, WWDEP conmmitted to an action
pl an which provided for WODEP to begin requiring operator’s currently
treating AMD to submit additional water quality and quantity information
for future cost estimation. This new reporting was to occur before

June 30, 2003, but the order has not yet been given to operators.

V. Success in Achieving the Purposes of SMCRA as Determ ned by Measuring
and Reporting End Results

A Of-Site |Inpacts

An evaluation of all West Virginia non-forfeited coal mining permts was
conducted to determine the effectiveness of the State program in
protecting the environment and the public fromoff-site inpacts resulting
from surface coal nining and reclanmation operations. The eval uation
reveal ed that 93 percent of the State's 1,970 permitted sites were free
of off-site inpacts.

During the period July 1, 2002, to June 30, 2003, the State conducted
18,921 inspections and issued 1,256 enforcenent actions. O these
enforcenent actions, 198 off-site inpacts were found on 140 permits. In
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conparison to last years 234 inpacts on 148 pernits, the nunber of
i npacts off-site has decreased by 15 percent, and the nunber of permts
with off-site inpacts has decreased by 5 percent. Most of the off-site
i npacts (99 percent) were categorized as mnor. The figures representing
resources affected, degree of inpact, and type of inpact can be found in
Tabl e 4.

Hydrol ogy, representing 66 percent of the type of inpact affected this
year, still remains the nost common type of inpact affected by the nining
oper ati ons. This category has decreased 10 percent from |last year’'s 76
percent.

The State’s Special Reclamation group conducted an off-site inpact
evaluation of the forfeited permts for the review period of July 1,
2002, through June 30, 2003. During this period of review 26 permts
were forfeited and these sites were added to the inventory. One of these
sites has off-site inpacts relating to hydrol ogy. The degree of inpact
for this new site is mnor. The State reported that 11 bond forfeiture
sites were reclained during the review period, resulting in 1 off-site
i npact relating to water quality problens being corrected.

OSM continued to work with the Special Reclamation group during the year
to upgrade and better characterize the individual bond forfeiture permts
with water quality problens. The off-site inpacts related to water were
previously being reported only when degradation to the receiving stream
was apparent. This year’'s off-site report includes all permanent program
permits with polluted di scharges whether or not there is a stream i npact.

The nunber of forfeited permits where reclamation has not been conpleted
and determ ned successful now stands at 456 and the nunber with off-site
i npacts renmmins at 138. O the 138 off-site inpacts 3 are related to

|l and problenms and 135 are related to water quality probl ens.

B. Recl amat i on Success

The success of the state program in ensuring reclamation on |ands
affected by surface coal mning operations is based on the nunber of
acres neeting the bond rel ease standards and subsequently rel eased by the
state. Phase | release indicates that the |and contour has been returned
to its approximte original configuration or an approved variation. The

phase Il release verifies that the vegetative cover or other erosion
control techniques have adequately stabilized the surface from erosion
and the soil resources are adequate to support that cover. The phase

I, or final release, verifies that the mne site is fully reclainmed to
achi eve the approved postm ning | and use. Restoration of the vegetative
cover and surface and ground water are reflected by this rel ease.

During the evaluation year, October 1, 2002, through June 30, 2003, W/DEP
approved 2,383 permitted acres for phase Ill bond release based on the
successful conpletion of all reclamation requirenents. The bond rel ease
acreage consisted of 1,635 acres that were disturbed and subsequently
recl ai ned. The renmminder of the permitted acreage was either not
di sturbed by the nining operation, included in a newmy issued permt, or
i ncluded in a special use authorization such as allowi ng a pond or access
road to renmin after mining at the request of the | andowner. Phase | and
Phase 1l bond releases during the year were 2,344 and 4,773 acres
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respectively. The seenmingly reduced rate of released acres can be
attributed to the shortened time period for this evaluation year.
Addi tionally, several releases have been del ayed due to issues pertaining
to vegetation productivity neasurenents as described in Section |V.B.5.
of this report.

Permits with bond releases are included as a portion of the sanple nmine
site evaluations conducted during the evaluation year. The findings from
those inspections are discussed in section VII. A Oversight |nspections.
Overall, the sites inspected denmonstrated satisfactory reclamation and
indicate that West Virginia is releasing bonds in accordance with its
regul atory program

C. Custoner Service — Enmergency Warning Pl ans

OSM chose to review the energency warning plans for large slurry
i npoundnents as the custoner service evaluation for EY 2003. These
i mpoundnents are hazard class C structures that mght cause a |oss of
hurman |ife or serious damage to hones, buildings, public utilities, and
hi ghways should a structural failure occur. The federal regulations
require that if a potential hazard is found to exist, the regulatory
authority shall be pronptly informed of the finding and of the energency
procedures fornmulated for public protection and renedial action. The
approved West Virginia regulatory program has simlar provisions in
sections 38.2.22.4(e) and 38.2.22.5(h) of the Wst Virginia Surface
M ni ng Recl amati on Regul ati ons for hazardous conditions but also requires
a plan for all class C structures.

OSM found W/DEP was inplenenting its program by requiring the owners of
all Class C structures to submt an energency warning plan. Furt her,
WVDEP was requiring additional measures through the Coal Dam Safety Rul es
to ensure that the County Sheriffs, the County Ofice of Enmergency
Services, and other appropriate persons acknow edged having read and
understood the plan and that they would carry out their assigned tasks.
The Coal Dam Safety Rules, which are not part of the approved program
provide for an annual update of the plans. OSM noted that plans were not
al ways wupdated on tinme although 7 out of 10 late subm ssions were
submitted within 30 days of the anniversary date. OSM suggests the State
i mpl ement a tracking systemin ERIS to renmi nd operators and inspectors of
the anni versary date.

OSM ASSI STANCE — REGULATORY PROGRAM

A. Site Specific Technical Assistance

OSM provided site specific technical assistance to the WDEP regul atory
program on several instances during this evaluation year. Staff fromthe

OSM Appal achi an Regi onal Coordinating Center in Pittsburgh provided
assistance in evaluating potential subsi dence inpacts to several

residences in Boone County. The Charleston Field Ofice provided
assistance in the investigation of an alleged water well 1loss from
under ground nining. Charleston staff also assisted WDEP in the review

of data from 109 bond forfeited sites to determine if water quality
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i ssues were present that would place the site on the State’s AMD Bond
Forfeiture Inventory.

B. Muntaintop Interimlnteragency Permt Eval uation

OSM Techni cal Assistance in the review of certain permt applications has
been provided to WDEP since April 1999. The assistance was outlined in a
Menorandum of Understanding and specifically identified in a work plan
signed by OSM and WHDEP in 1999. Under the work plan OSM provides
assistance to W/HDEP in the review of selected large surface mining
applications. As of June 30, 2003, OSM was providing assistance on five
perm t applications.

C. OSM Technical Training

OSM conducts courses throughout the year in the |latest technol ogy rel ated
to active and abandoned nine reclamation. During EY 2003, OSM provided
technical training to 86 WDEP regul atory personnel through this program

D Underground M ne Hydrol ogy/ Mon Pool Research

OSM continued to conduct technical analysis regarding the flooding of
underground m ne voids. Decades of underground mining in the Pittsburgh
Coal Seam have |eft approximtely 25,000 acres of abandoned m ne voids.
These mine voids are either flooded or currently flooding. In 1996,
these nine voids filled to a near-land surface. Mounti ng concern that
the pool would start discharging into the Mnongahela River pronpted
various agencies to collaborate on the problem in 1998. These incl uded
OSM  EPA, W/DEP, and the National Mne Land Reclamation Center (NWMRC),
along with Consolidated Coal Conpany. These agencies are studying the
effects of mne pool buildup and considering possible solutions to the
problem Currently, the level of water in the mne pool is controlled by
punpi ng and treating the water.

In EY 2003, OSM continued to nonitor water |levels at twelve locations in
ten mines which included three new wells installed in October 2002. The
di stribution of nmonitoring points is intended to provide water |evel data
in each major mne, and at different parts of the m ne pool flow system
Water levels are nmeasured on a nonthly basis at all nonitoring points.
Pressure transducers are installed in four wells, and collect hourly
wat er |evel neasurements. These hourly data, along with clinmactic data,

are being used to analyze m ne pool behavior in nore detail. Prelimnnary
data suggests that some mines with isolated pools will rise to elevations
where they will nerge with the adjoining nine pools. Monitoring and
analysis will continue in EY 2004.

E. Permitting Consistency Phase |

In 2000, OSM agreed to provide assistance to WODEP by updating agency
gui dance docunents to reflect current requirenments and policies. Si x
areas were chosen for the first phase of the project. The areas chosen
wer e: probabl e hydrol ogi ¢ consequences and hydrol ogic reclamation plans;
cunul ati ve hydrol ogi c inpact analysis; geology; topsoil and revegetation;
subsi dence; and, approximate origi nal contour (AOC). A training program
for WDEP permt review staff and industry personnel involved in

17



preparing applications is planned for each of the areas. During this
eval uation year, geol ogy guidance was drafted and distributed for public
comrent . Gui dance for AOC determnations, as well as training, was
conpleted in a prior evaluation year. The remaining four topics are in
vari ous stages of devel opnent.

F. Excess Spoil Fills and Flooding Oversight and Techni cal Assistance
Agr eenent

On July 19, 2002, storm water, rock, nrmud, and debris from a permtted
surface mne flooded the southern West Virginia community of Lyburn. OSM
and WVDEP signed an agreenent on Decenber 2, 2002, outlining actions to
m nimze the possibility of simlar flooding at other mning sites.

The State has acted on many elenents of the pan discussed in Section

IV.A. 5. above. In addition, OSM has provided assistance in the
resolution of other elenments of the agreenent, including the approval of
a program anmendnent on December 3, 2002, cont ai ni ng revi sed
cont enpor aneous reclamation requirenents. Anot her program anendnment
requiring denonstrations that existing operations will not contribute to
peak runoff and containing revised fill construction provisions was

approved by OSM on March 21, 2003.

These revised requirenents wll result in nmore tinmely reclanation,
require operators to assess and mtigate the operations’ contributions to
peak runoff; and provide better erosion control at excess spoil fills
t hroughout the State.

OSM also tailored an Excess Spoil Disposal course to Wst Virginia
situations and provided it to State staff during February 2003. OSM al so
participated in the excess spoil fill evaluations discussed above in

Section | V. A 5.
G O&C Investigation of Bond Forfeiture Sites

In June 2002, the WDEP requested investigative assistance from the OSM
Applicant Violator System Ofice (AVS) for 98 permits held by 33
conpanies with permt revoked and bonds forfeited since January 1, 2000.
During the period from August through Decenmber 2002, investigations were
conducted for 31 of the 33 conpanies on the |ist. After the list had
been prepared, the permits of two of the conpanies were transferred or
were in the process of being transferred to new pernittees who woul d post
new bonds and assune responsibility for the sites. The investigations
determ ned who owned and/or controlled the operations at the time of the
violations resulting in pernmt revocation and bond forfeiture, the net
worth of the permittee and any other person(s) found to be a responsible

party for the operations. The information collection nethods included
field trips, accessing public information using the Internet, interviews,
and the issuance and serving of subpoenas as necessary. The

i nvestigation sumuaries included recommendations to the WHDEP regarding
whet her alternative enforcenent remedi es m ght be successful in obtaining
reclamati on of the sites.
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VII.

At this time, the alternative enforcenment actions taken on these cases
i nclude: show cause orders; permt revocations that resulted in bond
forfeitures; and the pursuit of collection of civil penalties. The WDEP
O fice of Legal Services (OLS) requested additional assistance in
obtaining addresses of these conpanies and their officers. Al so,
assistance was needed to secure service of process of docunents
pertaining to suits filed for past due civil penalties. This service has
been achi eved on 10 cases with one case settl ed.

The W/DEP is establishing selection criteria for future alternative
enforcement investigations and procedures for referral of these cases to
OLS for legal assistance and counsel in any potential Ilitigation. In
February 2003, the AVS OOfice conducted training in the wuse of
alternative enforcenent procedures for WDEP and their OLS.

Further assistance has been requested over the next few nonths for
address verifications and net worth determ nations for an additional 22
conpani es owi ng past due civil penalties and accounting for 34 additional
bond forfeitures. I nvestigations are being conducted for these
addi tional conpanies based on the OLS established priorities and
i nvestigation summaries are being prepared and delivered to the OLS.

General Oversight Topic Evaluations — Regul atory Program

A. Oversight |nspections

Duri ng Evaluation Year 2003, the Charleston Field Ofice conducted 334
i nspections to evaluate West Virginia’s program Also, as part of the

oversi ght inspection process. A review was conducted of \est
Virginia’s bond release activities and an aerial review of selected
sites. The following is a breakdown of the inspections by type and

findings fromthe revi ews.

Citizen Conpl aint 2
Citizen Conplaint Follow up 3
Citizen Conpl aint Referral 2
Docunment Revi ew — AMD Tech Assi stance 43
Federal — Resulting from Inappropriate TDN 3
Federal Fol | ow Up 2
Bond Rel ease Revi ew 20
Bond Rel ease Review - AMD 4
Sanpl e I nspection — Conprehensive 51
Sanpl e I nspection — Parti al 157
| mpoundnents - Parti al 2
Stream Loss Revi ew 42
O her Fol | ow Up 3

334

Forty-three of the inspections consisted only of review of docunents
pertaining to acid mne drainage (AMD). The reviews were conducted to
provide technical assistance to the State to evaluate bond forfeiture
sites to see if they should be added to the AVMD i nventory.
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A total of 291 on-the-ground inspections were conducted. One hundred
thirty-one violations of the State Program were observed on 77 of the
291 inspections. This shows that violations of the State Program were
observed on 26.5 percent of the inspections.

Al but two of the identified state program violations were properly
handl ed by the State. Twenty of the violations had been previously
cited by the State, 88 were cited at the tine of the inspection, 21
violations resulted in the issuance of Ten-Day Notices (TDN) and two
violations resulted in the issuance of Federal Notices of Violation

(Nov) . State responses have been determined to be appropriate on siXx
of the TDN viol ations. Responses have been received on the renaining
19 violations and are currently being evaluated. One response was

determined to be inappropriate and a Federal NOV was issued.

The Charleston Field Ofice issued two Federal Notice of Violations
(NOvVs) during EY 2003. One NOV was issued for failing to reclaim a
mnesite in a contenporaneous manner. The permttee had requested an
unofficial bond release review by the bond release specialist. The
specialist advised the permttee that the site would not qualify for
rel ease because the highwall had not been elimnated. The conpany then
appeal ed the unofficial decision of the bond release specialist to the
Surface Mne Board (Board), which ordered the WHDEP to grant the
rel ease. The second NOV was the result of a Ten Day Notice (TDN) that
was issued in EY 2002 for failure to prevent iron seeps from | eaving
the pernmit area. The WVYDEP had cited the violation and the permttee
appealed the NOV to the Surface M ne Board. The Board ordered the
violation to be termnated with no renmedial action. The Board felt
that if the seeps were sealed at their current |ocation, they would
come out sonmewhere el se.

Following is a breakdown of violations by type.

Admi ni strative

M ning Wthin Valid Perm t

M ning Wthin Bonded Area
Terms and Conditions of Permt
Liability Insurance

Tenporary Cessation

Admi ni strative — Ot her

PFRPNOOOW

Hydr ol ogi ¢ Bal ance

Dr ai nage Contr ol 1
I nspections and Certifications

Siltation Structures

Di scharge Structure

Di ver si ons

Effluent Linmts

Ground Water Monitoring

Surface Water Mbnitoring

Dr ai nage- Aci d/ Toxi ¢ Materials

| rpoundment s

PR PPOORFRFRLROO DN
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Stream Buf fer Zones
Hydr ol ogi ¢ Bal ance — O her

Topsoi |l and Subsoi

Renoval
Redi stri bution

Backfilling and Gradi ng

Cont enpor aneous Recl amati on
Hi ghwal | Eli m nation

St eep Sl opes (includes downsl ope)
Stabilization (rills and gullies)

Excess Spoil Disposa

Pl acenent
Surface Stabilization
I nspections & Certifications

Coal M ne Waste (Refuse Piles and | npoundnents)

Drai nage Contro
| mpoundi ng Structures

Use of Expl osives

Bl aster Certification
War ni ngs and Records
Control of Adverse Effects

Subsi dence Control Pl an
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Road Certifications
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Reveget ati on

Veget ati ve Cover
Ti m ng

Post m ni ng Land Use
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Bond Rel ease

This review consisted of on-the-ground inspections as well as an aeria

review of bond rel eased sites. The on-the-ground review consisted of
sites that were in varying stages of release. In addition to randonmy
selecting sites for review, OSM conducts an inspection on any site
where a release is requested if the site is |listed on the AMD Active
M ne Drainage Inventory. Site reviews included: 27 - Phase |, 12 -
Phase 11, and 9 sites on which Phase IIl release had been granted.

The review found that release standards were properly applied on npst
of the sites. The State has not inplenmented its program requirenments
concerning the neasuring of vegetative ground cover and productivity
for sites with postmning |land uses of grazingland, pastureland,
hayl and, rangel and, and cropl and. OSM is currently working with the
State to have these requirenents inplenmented.

Overall, the sites inspected denpnstrated satisfactory reclamation and
shows that West Virginia is conducting its bond release program in
accordance with applicable law, regulations, and policies. The

reported bond release activities can be used as indicators of standards
of reclamation success.

Results of our aerial review are contained in the follow ng section

Aerial |nspections

This evaluation focused on sites which received a Phase Il or Phase II
bond release since January 1, 2002. The review was conducted in
counties that have been determned to have a high probability for AMD.
The sites were reviewed to determ ne whether seeps, that had not been
previously identified, were present and to see if the approved
postm ning | and use had been achi eved.

The sites to be reviewed were randomy selected from a list of sites
that had received a Phase |l or Phase |Il release between January 1,
2002 and December 31, 2002.

Forty sites were reviewed. No AMD problens were observed on the
released sites and the approved postnmining |and use appears to have
been achi eved.

B. I nmpoundnent |nvestigation/Breakt hrough Potentia

As discussed in last years report, OSM and WODEP signed a detailed
wor kpl an on Decenber 6, 2000, to evaluate the potential for coal refuse
i mpoundrent breakt hroughs into underground mi ne wor ki ngs.

During EY 2003, OSM conducted an analysis of the State’'s coal refuse
i mpoundnent regulations to determine if any differences existed between
State requirenments and Federal requi renents. Sone  potential
differences were identified and four recent permit applications were
evaluated to determne if the differences resulted in any real inpact
on how pernmits are issued or operations are conducted. OSM al so
conducted an administrative conpleteness review of the sane four
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applications to ensure that all requirenents of the approved State
program are being addressed by applicants. Both reviews are nearly
conplete and reports are being prepared. OSM expects both reports to
be finalized before the end of the cal endar year.

OSM and W/DEP also agreed that technical reviews, including field
i nvestigations, would be conducted on selected inpoundnents. Two
i mpoundnents were initially selected to validate OSMs review criteria
and five others were selected because they were believed to pose the
greatest threat to public health and safety or the environment. During
this evaluation period, OSM in cooperation wth WS®DEP, conpleted
reports on the two sites selected to validate the review criteria and
one of the dher sites. Reviews and reports of the renmaining four
sites are at various stages of conpletion. OSM plans to conplete the
remai ni ng technical reviews during EY 2004.

C. Blackwater Spills — General Enforcenment Review

During the review period, OSM and W/DEP continued to jointly study the
i ssue of blackwater spills inadvertently released into streans. The
study was initiated in June 2002 to evaluate the history of blackwater
spills, including causes, sources, frequency of spills, and enforcenent
and renedi al neasures. The purpose of the study is to determne if
patterns could be identified so that preventative measures could be
recomended.

The review team anticipates a report will be available in the fall of
2003 and findings fromthe study will be included in next year’'s annual
report.

D. Program Amendnent St at us

30 CFR Part 732 |ssues

On Decenber 20, 2000, WHODEP submitted an anmendnent consisting of
written responses to letters sent by OSM as required by 30 CFR
732.17(d). The Federal regulations at 30 CFR 732.17(d) provide that
OSM nust notify the State of all changes in SMCRA and its regul ations
which may require an amendnment to the State program  Such letters sent
by OSM are often referred to as A732 letters.f The Statess anendnment was
intended to satisfy thirty-one deficiencies that are set forth in seven
Part 732 letters from OSM A notice announcing receipt and a public
coment period on the amendnent was published in the Federal Register
on January 12, 2001 (66 FR 2866-2869). The public comrent period
cl osed on February 12, 2001.

On April 9, 2002, WHDEP subnmitted Enrolled House Bill 4163 which
aut hori zed the revision of several requirenents contained in the State:s
Surface M ning Reclanation Regul ations and created the Coal Related Dam
Safety Rule at 38 CSR 4. The revisions are intended to satisfy several
of OSMs Part 732 issues relating to prime farm and, SOAP, etc. A
noti ce announcing receipt and a public conment period on the amendnent
was published in the Federal Register on June 6 2002 (67 FR 38919-
38924). Because sone revisions were inadvertently omtted from the
initial Federal Register notice, on August 16, 2002, OSM reopened the
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comment period on the regulatory revisions (67 FR 53542-53545). The
comment period closed on Septenmber 16, 2002. A Federal Register notice
approving those provisions relating to the Part 732 issues was approved
on June 27, 2003 (68 FR 38179-38188).

During the evaluation period, State and Federal officials net several
times to discuss the renmmining outstanding Part 732 issues. G ven
ongoing litigation, it was determned that the State would not take any
action at this time regarding: (1) OSMs Part 732 letter dated Decenber
26, 1996, relating to ownership and control, (2) OSMs Part 732 letter
dated August 22, 2000, concerning subsidence, and (3) OSMs Part 732
letter dated August 22, 2000, regarding valid existing rights. G ven
recent proposed changes in its regulations, OSM agreed to reevaluate
sever al of the Part 732 issues, especially those relating to

i mpoundnent s. In March 2003, OSM provided the State an updated review
of its outstanding Part 732 issues. G ven the nunber of issues
relating to inpoundnents, it was decided that a State and Federal

engi neer would neet separately to evaluate those issues and devel op
proposed revisions for resolution. On May 27, 2003, WHDEP responded
and advised OSM of the actions it had taken or planned to take with
regard to the remaining Part 732 issues. G ven that sone of the Part

732 issues will require further review or legislative action in 2004,
it was decided to break the issues into two separate anmendnents. OSM
will proceed on those issues that have been fully addressed by the

State, and continue working with W/DEP on the other Part 732 issues.
Bl asti ng

On Cctober 30, 2000, W/DEP submitted an anmendment to its blasting
program (Adm ni strati ve Record Nunber W/-1187). The anmendnent consists
of West Virginia Title 199, Series 1 regulations, entitled Surface M ne
Bl asting Rule. On Novenber 12, 1999, OSM approved, with certain
exceptions, the Statess statutory revisions regarding blasting (64 FR
61507-61518) . The current anendnent is intended to revise the Statess
blasting rules and inplenent the approved statutory provisions. On
Decenber 5, 2000, OSM published a Federal Register notice announcing
receipt and a public conment period on the anendnent (65 FR 75889-
75897) .

On  Novenber 28, 2001, WHDEP submitted an anendment consisting of
Enrolled Senate Bill 689 (Admnistrative Record Nunmber W/-1258). The
amendnent is intended to revise the Statexs Surface Mne Blasting Rule,
and anmend State statutory requirenments regardi ng preblast surveys, site
specific blasting designs, and liability and civil penalties in the
event of property damage due to blasting. OSM published a Federal
Regi ster notice on January 31, 2002, announcing receipt and a public
comment period on the anmendment (67 FR 4689-4692). The coment period
cl osed on March 4, 2002. A portion of the amendnent was approved in
the Federal Register on May 1, 2002 (67 FR 21904-21932). OSM conpl et ed
a review of the renmmining statutory and regulatory revisions in June
2003.

During the evaluation period, the State requested that OSM gi ve higher

priority to other anendnents that were pending. To acconmmodate the
State, OSM had to delay nmaking a final decision on the blasting
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amendment . Currently, OSMis in the process of drafting a final rule
which contains its final decision on all of the Statess remining
bl asting revisions.

House Bill 2663

On May 2, 2001, WVDEP submitted another anendnent to its program
consisting of revisions to Wst Virginias Surface M ning Reclamation
Regul ati ons, as anended by Enrolled Comrittee Substitute for House Bill
2663 (Administrative Record Nunber W/-1209). OSM announced recei pt of
the proposed anendrment in the My 24, 2001, Federal Register and
invited public coment on the adequacy of the proposed anmendment (66 FR
28682-28685). The public coment period was to close on June 25, 2001.
However, upon request of two individuals, the deadline for submtting
comments was extended to July 13, 2001. A portion of this amendnent
was approved by OSM in the Federal Register on My 1, 2002 (67 FR
21904-21932) .

On February 26, 2003, OSM requested clarification from the State
concerning the deletion of the definition of cunulative inpact, the
addition of a definition of material damage to the hydrol ogi c bal ance,
and the addition of a provision for governnent-financed construction.
On July 1, 2003, the State provided OSM further clarification of these
three proposed revisions (Admnistrative Record Nunber W/-1365). A
Federal Register notice announcing receipt of the Statezs clarification
and reopening the public coment period on the remaining unapproved
provisions in this anmendnment will be published in the near future. A
final decision on this amendnent will be rendered by OSM after the
cl ose of the public coment period.

Master Land Use Pl an

On May 21, 2001, WVDEP subnmitted an anendnent to its program which was

authorized by Enrolled Senate Bill 603 (Adm nistrative Record Nunber
Wv-1217) . The anendnent concerns reclamation plan requirements and
aut horizes the submittal of a master |and use plan for postmning |and
use. The amendnment also revises provisions regarding the Ofice of

Coal field Conmunity Devel opnent. On June 20, 2001, OSM published a
Federal Register notice announcing receipt and a public coment period
on the anmendnment (65 FR 33032-33034).

On August 12, 2002, WHODEP submitted additional revisions that were
authorized by Enrolled Senate Bill 698 (Adm nistrative Record Nunber
W/-1326) . The anmendnment consists of statutory revisions and energency
regul ations relating to the Ofice of Coalfield Community Devel opnment.

A notice announcing receipt and a public conment period on the
amendment was announced in the Federal Register on Novenber 6, 2002 (67
FR 67576-67580). A final decision announcing OSMs approval of the
anmendnment was published in the Federal Register on May 7, 2003 (68 FR
24355-24539) .

Cont enpor aneous Recl anati on

As discussed earlier in this report, on April 9, 2002, WDEP subm tted
revisions to its Surface Mning Reclamation Regulations that were
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aut horized by Enrolled House Bill 4163. A notice announcing receipt
and a public coment period on the amendment was published in the
Federal Register on June 6, 2002 (67 FR 38919-38924). The conment
period closed on July 8, 2002.

On  June 19, 2002, WHDEP subnitted additional revisions to its
regul ations authorized by Enrolled Senate Bill 2002. OSM announced
recei pt and a public comment period on the regulatory revisions in the
Federal Register on August 16, 2002 (67 FR 53542-53545). The public
comment period closed on September 16, 2002. To expedite the review of
the State=s contenporaneous reclamation standards, OSM separated those
standards from the other requirenments submitted with the amendnents
di scussed above. A final decision announcing the approval of the
Statess contenporaneous reclanmation standards was announced in the
Federal Register on Decenber 3, 2002 (67 FR 71832-71840).

Rei nst at ed Requi red Anendnents

As discussed earlier in this report, on January 9, 2003, the United
States District Court for the Southern District of Wst Virginia in
West Virginia Hi ghlands Conservancy v. Norton Civil Action No. 2:00-
1062 (S. D. W Va. January 9, 2003) vacated OSMs decision to renove the
required program amendnents codified at 30 CFR 948.16(nnn), (000),
(sss), and (0000). A notice inplenenting that decision was published
in the Federal Register on March 4, 2003 (68 FR 10178-10179).

By letter dated March 18, 2003, W/DEP submitted a program amendnment
that was intended to resolve the required anendnments at 30 CFR 948. 16
(nnn), (ooo0) and (qqqq) (Adm nistrative Record Number W/-1352). A
noti ce announcing receipt and a public comment period on the proposed
anmendnment was published in the Federal Register on April 14, 2003 (68
FR 17896-17903). On May 5, 2003, W/DEP submitted a description of
actions that it proposed to take to resolve all of the required
anmendnents (Administrative Record Nunber W/-1361). A final rule
announci ng OSMs approval of the anmendnment and renoving the required
amendnents at 30 CFR 948.16(nnn), (o0o00), and (qqqq) was published in
the Federal Register on July 7, 2003 (68 FR 40157-40167). At the same
time, the required amendment at 30 CFR 948. 16(sss) was nodified by OSM

The State has wuntil Septenmber 5, 2003, to address that required
amendnent, and it intends to introduce a regulatory change during the
2004 legislative session that will resolve the other required anmendment

at 30 CFR 948. 16(0000).

House Bill 4163 and Senate Bill 2002

As mentioned earlier in this report, on April 9, 2002, WHDEP submtted
revisions to its Surface Mning Reclamation Regulations that were
aut horized by Enrolled House Bill 4163. A notice announcing receipt
and a public coment period on the anmendnent was published in the
Federal Register on June 6, 2002 (67 FR 38919-38924). The conment
period closed on July 8, 2002.

On June 19, 2002, W/DEP submitted additional revisions to its

regul ations authorized by Enrolled Senate Bill 2002. OSM announced
recei pt and a public comrent period on the regulatory revisions in the
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Federal Register on August 16, 2002 (67 FR 53542-53545). The public
coment period closed on Septenber 16, 2002.

To expedite the review of certain provisions, OSM separated the bills
into several amendnents. A final rule announcing OSMs approval of the

renmai ni ng provisions contained in House Bill 4163 and Senate Bill 2002
was published in the Federal Register on June 27, 2003 (68 FR 38179-38-
1888). Wth this decision, OSM renpved seventeen required anmendnments

fromthe Statess programat 30 CFR 948.16 (rrrr), (ssss), (ttt), (uuuu),
(vvvv), (xxxx), (yyyy), (zzzz), (bbbbb), (ccccc), (ddddd), (eeeee),

(99g9g9), (hhhhh), (mmmm), (nnnnn) and (qqqqq).

Durabl e Rock Fill/Stormvat er Runoff Requirenents

On March 18, 2003, WHDEP subnmitted a program anendnment consisting of
changes to the Statess Surface Mning Reclamation Regulations as
contained in House Bill 2603 (Admnistrative Record Number W/-1352). A
noti ce announcing receipt and a public comrent period on the proposed
anmendnent was published in the Federal Register on April 14, 2003 (68

FR 17896-17903). The anendnent related to a variety of topics
including bond release, coal refuse, sedinment control, durable rock
fill ~construction, fish and wldlife considerations, revegetation,

rem ning, etc.

A final rule announci ng OSMs approval of the anmendnent was published in
the Federal Register on July 7, 2003 (68 HR 40157-40167). Under the
new rules, all operators will be required to analyze stormnater runoff
from proposed mning operations. In addition, the new rules provide
for the construction of either single-lift durable rock fill wth
erosion protection zones at the toe of the fills or durable rock fills
constructed from the toe upward. To satisfy a concern of the U S
Environnental Protection Agency, OSM disapproved |anguage that would
have allowed erosion protection zones that are constructed with single-
lift durable rock fills to remain after m ning.

E. Underground M ne Hydrol ogy/Inpacts to Surface Water

In EY 2001, WDEP and OSM conducted a limted inventory of inpacts to

stream flow from underground mining. W/DEP staff contacted field
supervisors and individual inspectors to inventory their institutional
know edge of these types of inpacts. Based on this limted initial

i nventory, both agencies determined they needed additional study to
quantify the inpacts further. OSM and W/DEP prepared and signhed a work
pl an to conduct additional study on these inpacts during EY 2002.

The review consisted primarily of |ooking at mine maps and interview ng
State inspectors. Wrk was sonewhat delayed on this study until EY
2003 because of other commitments and workload. [In EY 2003, the review
team obtained copies of mne maps all deep nmines with |ongwall mning
occurring. Team nenbers obtained additional mne naps from areas where
stream inpacts from mning was known to have occurred based on the

earlier limted interviews with State reclamation staff. The team then
devel oped a questionnaire to obtain nore detailed information on nines
where stream inpacts were thought to have occurred. Part of the

gquestionnaire was designed to obtain additional information from the
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State reclamation staff about additional instances of stream inpacts
from deep mining that the initial inventory may have overl ooked. This
questionnaire was distributed to the State inspection staff early in
2003, and by April all of the interviews and questionnaires were
conpleted and returned to the team

Analysis of the information is ongoing. A report on the finding is
expected to be conpleted this calendar year and summarized in the EY
2004 report.

F. Mountaintop Mning Action Plan

In 1999, OSM and WHDEP signed an action plan to resolve certain
nountai ntop mning issues. The following summuarizes the outstanding
conponents of the action plan and discusses the activities required to
finalize each item

In 2000, WHDEP finalized criteria for denobnstrating whether a
proposed operation would achieve ACC. The criteria apply to all
permt applications subnmtted after March 24, 2000. The action plan
provi ded that OSM woul d evaluate the inplementation of the policy.
As soon as a sufficient nunber of permits have been approved using
the new criteria, OSM plans to select a sanple of approved permts
that were not jointly reviewed by OSM to evaluate the inplenentation
of the State’'s criteria.

On August 18, 2000, OSM approved a program amendnent requiring
nountai ntop mning permt applications that request an AOC variance
to denpbnstrate the expected need and present nmarket data for the
proposed postm ning |and use. OSM has been providing assistance in
this area with certain large nountaintop applications, as described

in Section VI.B. As soon as a sufficient nunmber of permits that
were not jointly reviewed by OSM and WODEP are approved, oversight
will be conducted to evaluate how well these criteria are applied by
W/DEP.

W/DEP agreed to review the approved postnmining |land use on approved
nmount ai ntop renoval ad steep-slope mining permts. In 2000, Os™M
published a postmning land wuse policy «clarifying allowable
postmning land uses and related permtting requirenents for

nmountai ntop renoval and steep slope mining operations wth ACC
vari ances. In 2001, the State issued letters to five operators of

not started operations approved with wunallowable postnining |and
uses requiring them to submit nodifications before beginning
operations. OSM has conducted oversight inspections to verify that

appropriate actions were taken and a report of the inspections is

expected to be completed by the end of cal endar year 2003.

W/DEP has nodified its pernit application form to require specific
findings for nmountaintop renoval and steep-slope mning AOCC
variances. OSMis conducting a review of pernmts approved since the
form was nodified and expects to prepare a report on the findings
during the com ng eval uation year.
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VI

WDEP and OSM are participating with five other agencies in the

preparation of the environnental i mpact st at enent (EI'S) on
nmountaintop mining and valley fill operations in the Appalachian
coal fields in accordance with the 1998 Settlement Agreenment in the
Bragg v. Robertson litigation. A draft EI'S has been released for
public coment and public hearings have been held. The public
comrent period ends January 6, 2004. Foll owi ng the opportunity for
public coment, the docunment will be finalized.

The State has nodified its pernmtting procedures to require site-
specific written findi ngs for permts with cont enpor aneous
recl amati on vari ances. OSM is conducting a review of pernits
approved since the procedures were nodified and wll prepare a
report on the findings during the com ng eval uation year.

Abandoned M ne Land Recl amation Program (AM.R)

A. Cener al

The m ssion of the AMLR programis to recl ai m abandoned nine sites by
abati ng hazards, reducing/nmtigating adverse effects of past mning,
and restoring adversely affected | ands and water to beneficial uses.
W/DEP:s Office of AML is successfully acconplishing this mssion in West
Virginia, but much work remains.

1. General Program I nformation

The State conducts all AM. reclamation in West Virginia. OSM has
approved four primary AML conponents:

The regul ar construction program abates high priority, nonenergency
probl ens. OSM approved it on February 23, 1981.

The energency program abates energency probl ens caused by abandoned
coal mning practices. OSM approved it on August 26, 1988.

Water supply provisions allow the State to repair or replace water
suppl i es where the damage results from m ning occurring primarily
before August 3, 1977. OSM approved them on July 25, 1990.

The AMD set-aside programallows the State to use 10 percent of its
annual grant allocation to reclai mwatersheds inpacted by AMD. OSM
approved the programon March 26, 1993, and W/DEP funded the first
proj ect on August 23, 1995.

2. Appal achian Clean Streans Program ( ACSP)

From fiscal vyears 1997 through 2003, Wst Virginia has received
$7,403,715 for Appalachian C ean Streans Program projects. The W/DEP
has earmarked these funds for acid nmine drainage renediation at 12
abandoned coal mnining operations. A the end of June 2003, W/DEP had
expended $3,635,815 of the total award amount and conpleted design and
construction on 10 of the 12 projects. Measures to improve water
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quality at the conpleted projects involved: construction of wetlands
open linmestone channels, successive alkalinity producing systens, and

in-stream treatnment with |inestone sands. Addi tional ly, | and
reclamati on accounted for a significant portion of water quality
i mprovenents as several of the sites involved regrading and

revegetati ng exposed toxic refuse and overburden material s.
B. Noteworthy Acconplishnents
1. Fish and WIidlife Coordination Activities

During EY 2003, the U S. Fish and WIldlife Service discovered evidence
that the population of endangered bats in Wst Virginia was nore
wi despread than previously thought. To address these concerns
regarding bat habitat, WDEP, OSM and the Fish and WIldlife Service
agreed to enhance their coordination procedures on abandoned m ne | and
proj ects. WDEP is now coordinating directly with the US. Fish and
Wldlife Service early in the planning process to address concerns
about destruction of endangered bat popul ati ons when sealing abandoned
deep mi nes. A joint training session for WODEP and OSM enpl oyees is
pl anned for EY 2004 to enhance both agencies abilities in considering
bat habitat issues during AM. recl amati on.

2. Construction Activities

Table 13 of Appendix A lists the cunulative AM. reclangation
acconplishments in West Virginia. A conparison of this table with the
EY 2002 West Virginia Evaluation Report shows that during EY 2003 West
Virginia reclained

0.7 mles of clogged streans;

1,000 linear feet of dangerous highwalls;

36 dangerous i nmpoundnents;

151. 4 acres of dangerous piles and enbanknents;
14.7 acres of dangerous slides;

25 hazardous equi pment and facilities;

118 portals;

2.7 acres of polluted waters used for agriculture and industry;
5.1 acres of subsidence;

1.1 acres of burning mne waste materi al

2 vertical openings; and

1,000 lineal feet of highwall

The reporting period for the Annual Oversight Report changed this year

and these figures reflect nine nonths instead of 12 nonths of
acconpl i shnent s. Additionally, by elimnating the July, August, and
Septenber nonths from the data, we have elimnated nuch of the
acconplishnments that the State would have entered into AMLIS at the end

of the summer construction season. For these reasons, this data does
not indicate a drop in productivity at the State. Next year’s report
will be a better indicator of reclamation acconplishments since it wll

be back on a 12 nonth reporting cycle.
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3. Energencies

During FY 2003, 45 AM. energencies were initiated by the VWDEP at an
estimated cost of $5,478,793 or an average of $121,740 per project.
This was an exceptionally busy year for the energency program because
of the heavy rainfall this spring and summer. Field investigators
revi ewed 160 conpl ai nts.

C. OSM Techni cal Assi stance
1. Technical Training

OSM conducts courses throughout the year in the latest technology
related to active and abandoned m ne reclamation. During EY 2003, OSM
provided technical training to three WDEP AM. personnel in three
cl asses through this program

2. Site Specific Assistance

During EY 2003, OSM provided on-site guidance to State Enmergency
Coordi nators about the appropriateness of <certain projects for
energency funding or status. This coordination occasionally resulted
in nodification to the planned abatenent procedures. Additionally, the
State requested hydrol ogi cal assistance on one AM. site. A hydrol ogi st
from the Appalachian Regional Coordinating Center provided this
assi st ance.

D. Results of Enhancenent and Perfornmance Revi ews
1. Abandoned M ne Land Energency Oversi ght

For every potential AM. energency project the State submits, the CHFO
conducts a paper review of the submttal to ensure it neets AM
gui delines and established grant criteria. The CHFO conducted this
review on all energency projects subnitted this year.

During the evaluation period, OSM conducted two site reviews on AM-
funded energency projects at various stages of conpletion. No problens
were noted during these reviews.

2. Drawdown Anal ysi s/ Audit

OSM s ARCC Grants Staff conducted Quarterly Drawdown Anal yses at W/HDEP
during EY 2003. They were conducted in accordance with the follow ng
appl i cabl e requirenents:

Departnment of Treasury Fiscal Requirements Manual 6 2080.20, which
requires that periodically, but not |ess than each cal endar quarter,
the Federal program agency shall review each recipient's use of
funds advanced. To satisfy this requirenent, we determ ned:

o that there was no difference between the total anopunt of funds

drawn via the Drawdown Express (DDX) and di sbursenents rel ated
to the Federal program and
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o that cash was being wthdrawn in accordance wth program
di sbur sement needs.

Treasury Circular 1075 (31 CFR 205) requires that cash advances to a
reci pient organization shall be limted to the mninmm anounts
needed, and shall be tined to be in accord only with the actual

i mediate cash requirenents of the recipient organization in
carrying out the purpose of the approved program or project. The
timng and anount of cash advances shall be as <close as is
adm nistratively feasible to the actual di sbursenents by the
reci pient organization. There were no discrepancies related to this
requirenment.

W/DEP drawdown activities were found to be in conpliance with both of
t hese requirenents.

There was one audit finding referred to OSM for disposition by WHDEP
during this Evaluation Year

3. Site Inspections (AM)

During EY 2003, the CHFO i ssued five notices to proceed for the
nonemer gency AML construction projects listed bel ow.

Proj ect Name Dat e Approved
Fi sh Run Refuse May 9, 2003
M nden C. Refuse May 7, 2003
Mcal pi n Erodi ng Refuse Dunp Novenber 27, 2002
Ki ngwood Waterline Oct ober 28, 2002
Bartl ey Dunp Project Oct ober 15, 2002

This represents a significant drop fromlast year’s report of 32. Two
factors contributed to this drop. As discussed previously, this report
is for a 9 nonth period instead of the 12 nonth period normally
covered. In addition, the State has nodified their procurenent
procedures for selecting design firms. WHDEP nust now individually bid
each project for a design contract, and this change has reduced the
nunmber of projects in the design phase. However W/DEP expects the pace
of submi ssions to pick up again as they becone accustoned to the new
contract system OSMw |l nonitor these activities in EY 2004.
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APPENDI X A: TABULAR SUMVARY

These tables present data pertinent to mning operations and State and Federal

regulatory activities within Wst Virginia. They also summarize funding provided
by OSM and West Virginia staffing. Unl ess otherwise specified, the reporting
period for the data contained in all tables is the same as the evaluation.

Additional data used by OSM in its evaluation of Wst Virginia’'s performance is
available for review in the evaluation files naintained by the Charleston Field
Ofice.



TABLE 1

Peri od Surf ace Under gr ound
m nes m nes Tot al

Coal Production Afor entire State:

Cal endar_Year

2000 59.8 98.8 158. 6
2001 62.5 100. 7 163. 2
2002 61.2 89.4 150. 6
Tot al 183.5 288.9 472. 4

ACoal production as reported in this table is the gross tonnage
whi ch includes coal that is sold, used, or transferred as reported
to OSM by each mning conpany on formCSM1 line 8(a). Goss
tonnage does not provide for a noisture reduction. OSMverifies
tonnage reported through routine auditing of mning conpanies.
This production may vary fromthat reported by States or other
sources due to varying nethods of deternining and reporting coal




TABLE 2

Nunber and status of permts
Active or I nactive Pernmitted acr eageA
Coal m nes i
tenporaril (hundreds of
and rel ated y inactive Phase || Abandoned Total s I nsp. acr es)
facilities bond Uni t©
rel ease
1P PP 1P PP P PP | IP PP P PP Tot al
STATE and PRI VATE LANDS REGULATORY AUTHORI TY:  STATE
Surface m nes 0 434 3 188 12 200 15 822 837 9 2,291 2, 300
Under gr ound m nes 0 631 0 188 1 171 1 990 991 0 316 316
Gher facilities 0 464 1 58 3 68 4 590 594 1 435 436
Subt ot al s 0] 1,529 4 434 16| 439 20| 2,402 2,422 10 3,052 3,048
FEDERAL LANDS REGULATORY AUTHORI TY:  STATE
Sur f ace mi nes 0 0 0 0 0 0 0 0 0 0 0 0
Under ground mi nes 0 0 0 2 0 1 0 3 3 0 0 0
G her facilities 0 0 0 1 0 0 0 1 1 0 0 0
Subt ot al s 0 0 0 3 0 1 0 4 4 0 0 0
ALL LANDS B
Surface m nes 0 434 3 188 12 200 15 822 837 9 2,291 2,300
Under ground m nes 0 631 0 190 1 172 993 994 0 316 316
QG her facilities 0 464 1 59 3 68 4 591 595 1 435 436
Total s o] 1,529 4 437 16| 440 20| 2,406| 2,426 10 3,042 3,052
Aver age nunber of permits per inspectable unit (excluding exploration sites) 1
Aver age nunber of acres per inspectable unit (excluding exploration sites) 126
Nunber of exploration pernmits on State and private |ands: 0 On Federal lands:_ 0 ¢
Nunber of exploration notices on State and private |ands: 116 On Federal lands:_ 0 ©
| P. Initial regulatory programsites.
PP: Permanent requlatory programsites.
A Vhen a unit is located on nore than one type of |and, include only the acreage
| ocated on the
indicated type of |and.
B Numbers of units may not equal the sumof the three preceding categories because a single
i nspectable unit may include |ands in nore than one of the preceding categories.
€ Includes only exploration activities regulated by the State pursuant to a cooperative
agr eenent
with OSM or by OSM pursuant to a Federal |ands program Excludes exploration regul ated
by the
Bureau of Land Managenent.
D Inspectable Units include nultiple pernits that have been grouped together as one unit
l(or
[ i nspection frequency purposes by sone State prograns.




TABLE 3

Type of
appl i cation

New permts
Renewal s

Transfers,
sal es

and

assi gnnent s
of permt
rights

Smal | oper at or
assi stance

Expl oration
permts

Expl oration
noti ces®

Revi si ons
(excl usive of
inci denta
boundary

revi sions)

I nci dent al
boundary
revi si ons

Sur f ace
m nes

Under gr ound
m nes

Q her
facilities

Total s

Total s

App.
Rec.

14
23

N A

37

| ssued

25

Acres

11, 468

App.
Rec.

| ssued

115

53

Acres

472

5,170

App

87

| ssued

138

N A

Acres

600

252

App.
Rec.

27

| ssued

56

317

99

56

268

162

Acres

12, 540

49, 905

1,119

958

63, 564

N A - Information not avail able by type of mning operation.
A Includes only the nunber of acres of proposed surface disturbance.

B |nvolves renoval of |ess than 250 tons of coal
unsui tabl e for mning.

and does not affect |ands designated




Type of
[mpact
and
Total
Mumber

of Each
Type

TABLE 4

Inspectable units free of off-site impacts:

Total number of inspectable units; 1.970

1,830

R i

RESOURCES AFFECTED
DEGREE OF IMPACT L Paopla Lan::l Waler I Struciures Total
minor | moderate magor mirr modorate majos | minor | moderate minar | modermte o
Blasting 10 ] o ] 1] ] ] 1] ] +] 4] o 10
Land Stabilkty b o] 0 34 Q 0 0 Q 1] 1] 0 ] 34
Hydrology o ] ] o o ] 128 2 V] 0 1] o 131
Engroachment Q Q o £3 [t} 0 0 o o 1] V] D 23
Cither 0 Q o 0 0 o o Q Q Q o] 0 o
Todal 10 4] 0 57T 0 o 128 2 ] i) 4] ] 154

Inspectable units free of off-site impacts: __ 318

RESDURCES AFFECTED
Paogle Land Watir Structures Total
DEGREE OF IMPACT miricr moderste | maior | minot mecarale | major | minor | moderste]  major | minor | moderste]  major |
R R e

Type of Blasting
Impact Land Stability o 0 o o 0 1 o 0 0 0 0 0 1
Sk Hydralogy o 0 o 0 o () 80 23 32 0 o o 135
Total

Encroachment 1] 1] 4] o 2 ¥} 1] ] o o o 0 2
Mumber

Othar ] o [4] 1] L] [+ 4] 0 a ] Q [+ a
of Each

Total i] ] 1] i} 2 1 80 23 b ¥ o o [+ 138
Type
Total number of inspectable units: 456




TABLE 5

Bond rel ease Appl i cabl e performance standard
phase

e Approximate original contour restored

Acr eage rel eased
during this
eval uati on

peri od

eval uation year (also report this acreage on
Tabl e 7)

Phase | e Topsoil or approved alternative replaced 2,344. 4
e Surface stability
Phase |1 e Establishnent of vegetation 4,772.9
e Postmning | and use/productivity restored
e Successful pernmanent vegetation
e Goundwat er recharge, quality and 2,382.6
Phase 111 quantity restored
« Surface water quality and quantity
restored
Bonded Acreage Status A
Total nunber of bonded acres at end of |ast review 296, 300
period (Septenber 30, 2002). B
Total nunber of acres bonded during this evaluation 13, 659
year.
Nunber of acres bonded during this evaluation year N A
that are considered renining, if available.
Nunber of acres where bond was forfeited during this 949. 8

operati ons.

Phase IIl or other final bond release (State maintains
jurisdiction).

A Bonded acreage is considered to be approxi mate and represent the
nunber of acres disturbed by surface coal mning and reclanation

B Bonded acres in this category are those that have not received a




TABLE 6

Bond Forfeiture Reclamation Activity by SRA Nunber of Perm t
Sites Acres

Sites with bonds forfeited and collected that were

unrecl ai red as of Septenber 30, 2002 (end of previous

eval uation year) * 420 23, 566

Sites with bonds forfeited and collected during

Eval uati on Year 2003 (current year) 9 79

Sites with bonds forfeited and collected that were

repernmitted during Evaluation year 2003 (current year) 0 0

Sites with bonds forfeited and collected that were

recl ai ned during Eval uation Year 2003 (current year) 5 171

Sites with bonds forfeited and collected that were

unrecl ai nred as of June 30, 2003 (end of current year) * 375 16, 841

Sites with bonds forfeited but uncollected as of

June 30, 2003 (end of current year) 64 5,970

Surety/ G her Reclanmation (In Lieu of Forfeiture)

Sites being reclai med by surety/other party as of

Sept enber 30, 2002 (end of previous evaluation year) ® 14 1, 026

Sites where surety/other party agreed to do recl anation

during Eval uation Year 2003 (current year) 0 0

Sites being reclainmed by surety/other party that were

repernmitted during Eval uation Year 2003 (current year) 0 0

Sites with reclamati on conpl eted by surety/other party

during Eval uation Year 2003 (current year) ¢ 12 1, 000

Sites being reclaimed by surety/other party as of

June 30, 2003 (current year) °® 2 56

A Includes data only for those forfeiture sites not fully reclained as

of this date.

B Includes all sites where surety or other party has agreed to conplete
reclamation and site is not fully reclaimed as of this date.
bond rel ease had

¢ This nunber also is reported in Table 5 as Phase 11
been granted on these sites.




TABLE 7

Functi on EY 2003
Abandoned M ne Land Program Total A 67.6
Regul atory Program
Permt review?® 50
I nspection © 80
Bl asting 15
QG her (administrative, fiscal, personnel, etc.)P 150
Total for Regulatory ProgramE 295
TOTAL 362. 60

A Includes 11 vacant positions.
B Includes 4 vacant positions.
€ Includes 8 vacant positions.

P Includes 10 vacant positions.

E Includes 22 vacant positions.




TABLE 8

Feder al Federal funding
Type of funds as a percentage
grant awar ded of total

progr am cost s

Abandoned M ne Lands $35, 593, 326 100%
Admi ni stration and Enforcenent $ 8,491, 924 50%
Smal | Oper at or Assi stance $ 64, 929 100%

Program | nprovenent Cooperative
Agreenent (Pl CA) $ 3,599, 000 50%

Progr am Enhancenent Cooperative
Agreenent (PECA) $ 6,222,000 100%




TABLE 9

Nunmbers of | nspections Conducted

I nspectable Unit Status

Conpl et e Parti al
Acti ve* 4,274 8,111
I nactive* 1, 329 348
Abandoned* 0 0
Expl or ati on* 187 43
Tot al 5, 790 8, 502

* Use terns as defined by the approved State program
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TABLE 10

Type of Nunber of Nunber of
Enf or cenent Action Acti ons* Vi ol ati ons*
Not i ce of
Viol ation 903 903

Fai | ure-to- Abate
Cessation Order 46 46

| mm nent Harm
Cessation O der 21 21

* Does not include those violations that were vacated.
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TABLE 11

Nurmber of Petitions Received 0

Nurber of Petitions Accepted 0

Number of Petitions Rejected 0

Number of Deci sions Declaring 0 Acreage Decl ared as
Lands Unsuitabl e Bei ng Unsuitable
Nunmber of Deci si ons Denyi ng 0 Acreage Decl ared as

Lands Unsuitabl e

Bei ng Unsui tabl e
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TABLE 12

Pr obl em Type Units Unf unded Funded Conpl et ed Tot al

Priority 1 & 2 (Protection of public health, safety, and general welfare)
d ogged Streans Mles 275.1 1.5 48.0 324.6
G ogged Stream Lands Acres 166. 8 0.0 160. 3 327.1
Dangerous H ghwal | s Lin feet 1,413, 777.0[ 5,100.0f 233,543.0| 1,652,420.0
Danger ous | npoundnent s Count 634.0 49.0 564. 0 1,247.0
Dangerous Piles & Enbanknents Acres 1,176.5 137. 0 5,.263.0 6,576.5
Dangerous Slides Acres 347. 4 4.0 519.6 871.0
(Gases: Hazar dous/ Expl osi ve Count 0.0 0.0 5.3 5.3
Hazardous Equip. & Facilities Count 607.0 32.0 618.8 1,257.8
Hazar dous Wat er Bodi es Count 16.0 .0 11.0 27.0
Industrial/Residential Waste Acres 6.2 5 35.8 43. 5
Portal s GCount 1,955.0 26.0 2,486.0 4,467.0
Polluted Water: Agri & | ndus Count 125.0 18.0 50.1 193.1
Pol luted Water: Human Consum Gount 2,556.0 751.0 9,250.0 12, 557.0
Subsi dence Acr es 764. 4 12.0 304. 3 1,080.7
Surface Burning Acres 79.2 2.5 473. 1 554.8
Underground M ne Fires Acres 1,937.5 0.0 20.3 1,957.8
Vertical Qpenings Count 145.0 3.0 145. 3 293. 3

Priority 3 (Environnmental restoration)
Benches Acr es 216.8 .0 27.0 243.8
| nd/ Res Wast e Acr es 49.5 0.0 2.0 51.5
Equi pnent/facilities Count 77.0 3.0 9.0 89.0
Gob Piles Acres 1,602.5 15.0 500.0 2,117.5
Haul r oads Acres 11. 0 0.0 0.0 11.0
H ghwal | s Feet 3,401,563.0[ 9,100.0 68,987.0[ 3,479,614.0
M ne Qpeni ngs Count 34.0 0.0 9.0 43.0
Q her 154.0 0.0 0.0 154.0
Pits Acr es 43.1 0.0 11.0 54.1
Sl unps Acres 35.3 0.0 0.0 35.3
Slurry Acres 10.0 2.0 0.0 12.0
Spoil Areas Acres 989. 8 0.0 250. 5 1,240.3
Water probl ens Gl./mn 12,024. 5 0.0 722. 0 12, 746. 5

(AMLI S)

Note: Al data in this table are taken fromthe Abandoned M ne Land Inventory System
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