SUMMARY
INTRODUCTION

This environmental impact statement (EIS) describes the environmental impacts that would
result from amendinthe permanent program rdgtions of he Office ofSurface Mining
Reclamation and Enforcement (OSMat address valiexisting rghts (VER) and the apphtion of
the prohibitions of section 522(e) of the Surface Mining Control and Reclamation Act (SMCRA) to
the subsidence effects of uadjround coal mimg.

Section 522(e) c8MCRA prohibits sugce coal mining operatis in certain &as, subject
to "valid exising rights"and except for th@soperations which ested on August 3,977. Lands
designated by section 522(e)(1) include any lands within the boundaries adfuhigsNational Park
System; the Natial Wildlife Reuge System; thHational System ofrails; the Nabnal
Wilderness Preservation System; the Wild and Scenic Rivers System, includigpgisers
designated undeestion 5(a) offte Wild and Scenic RiverAct; and National Reeation Areas
designated byct of CongresslLands designat by section522(e)(2) includ any Federahhds
within the boundar®of any Nabnal Forest.Lands designat by section 522)(3) includeands
where mining would adveely aféct publicly ownegbarks and propeds listed on thdlational
Register of Htoric PlacesLands designatl by section 542)(4) and (5)riclude lands withid00
feet of public roads and oeeteries; and witim 300 feet of occupied dellings, public buildings,
schools, churches, camunity or institutional builéhgs, and public parks.

Any rule changeresulting fom this action willapply to faure surface coahining
operations in the Uited States.

DESCRIPTION OF PROPOSED ACTION AND ALTERNATIVES
PROPOSED ACTION

OSM identifed five alternaves fa implementng the Vald Existirg Rights(VER)
exception found isection 522(e) c5MCRA. The five altertives aréNo Action, Good Faith All
Permits (preferred VER altmative),Good Faith All Permits or Takings, Ownership and
Authority , andBifurcated which is a combinationf@&ood Faith AllPermits and Ownershima
Authority. The first alternativelNo Action, would maintain the status quo and would not require
rulemalkng. The othe fouraltenatives woudl resut in the promudjation of a ule. Thke VER
definition deérmines whether a sade coal mining operati is exempt from the phibitions of
section 522(e) iprotected areadn many caseshe definiton primarily deérmines whether swate
mining would be allowedTherefore, disussions oftte VER alternativesegerally relat to the
impacts associatewith surface mining.

In addition tathe above VER alternatg, there arave alternaties under consideran for
determining the apmlability ofthe section 522(grohibitions ¢ subsidence regirig from
underground coal miningThe alternaties areNo Action, Prohibitions Apply, Prohibitions Apply
If There Is Material Damage, Prohibitions Apply If There Is SubsidenceandProhibitions Do
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Not Apply (preferred prohibitions alteative). The first alternative wid maintain the stais quo.
The other four adirnatives wouldeaquire rulemaking whicadopt the policyor determining
whether the prohibiins of sectin 522(e) applyto subsidence raking from undeground coal
mining. Since therphibitions alernatives dermine the degree to wii subsidence would be
allowed within section 522(e) areas, discussions of the prohibitions altesatiate to impacts
associated with uretground mining.

VER ALTERNATIVES
No Action (NA) Alternative

If OSM selectshe NA alternativea rule defining/ ER and establishingnplementing
procedures would not be promulgated and the status quo would continue. Briefly, OSM would
continue to mak VER deternnations for Federal lands in g#an 522(e)(1) and (2) aess, because
under 30 CFR 745.13(othe Secretarglone has the autlityr to detemine VER for surface cba
mining and reclamation opaions on Federdands within théboundaries of angreas speciid
under section 522(@)) or (2) ofthe Act. OSM would alsocontinue to make VER determinations
private lands whin section 52&)(1) areas wheréé¢ Federal intest is afected. OSM would make
VER determinations pursuartt the notice putdhed November 20, 19861(FR 41954) in alstates
except Ohio. In Obi, OSM would use a takisgtandard, pauant tdBelville Mining Co, v. Lujan
("Belville 1"), No. C-1-89-790 (S.DOhio 1991) Mot. for reconsgranted Sept. 18, 1992.

Individual sta¢s would cotinue to se theircurrent sandardgor detemining VER.

Good Faith All Permits (GFAP) Alternative (Preferred Alternative)

The GFAP standard prodies that a persorab VER if, priorto the date the lancame under
the protection o$ection 522(eYhe person or a edecessor in intest had obtainedr made a good
faith effort to obtainall State and Fedalrpermits and othexuthorizationsequired to conduct
surface coal miningperations. Penhtially necesary permits ahauthorizationsnclude, but araot
limited to, SMCRA permits, Nation&Pollutant Discharge Emination System pemits, U.S. Forest
Service special use permits, air quality plan approvals, and U.S. Mine 8atkbealth
Administration ground control plan appvals.

Good Faith All Permits or Takings (GFAP/T) Alternative

Under theGFAP/T alternativea person must eitheomply with theGFAP standard or
demonstrate thadenial of VER wauld result in a compesable taking. VERvould be found to exist
whenever the agery making the VERdetermination finds tht, based on existing talgs
jurisprudence, ehial of VER would be expesd to result ira compensable taking pfoperty under
the Fifth and~ourteenth Amendments tioet United States Coiritsition.
Ownership and Authority (O&A) Alternat ive

Under theO&A alternativean individual coud establish VER bgemonstrating posssion
of both a right to the coal and the right to mine ithy method intended. Typically, under State
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property lawjf the deed doesot specifya mining method, the/pe of mining $ restrictedd that
which was in common use in theesific area wheréhe coal is locatedt the time that thmineral
and surface esexd were severedddoption of theD&A alternative woul likely reslt in the
greatest number of determinations that VER did exist.

The GFAP, GFAP/T, BF, andO&A alternativeslso contain seral common elements/issues
pertaining to gvate inholding in section 522((1) areashe transferality of VER, restrictions on
coal exploration in section 522(e) areas, the use of the State versesiénal Eefinition of VER in
certain cicumstancesand contiually ceated VER.

Bifurcated (BF) Alternative

Under theBF alternative VER determination standazdvould be based on thate of
severance of thmineral and surfacestates, irefation to the datthe land came under the
protection of section 522(e). When the mineral estate was severed from the surface estate prior to
the date that thehd came under the protexts of sectios22(e), VER would be determinddsed
on theOwnership and Authority standard. When ¢hmineral estate had no¢en severeddm the
surface estatprior to the dat the land came under theopction of se@vn 522(e), VER would be
based on th&FAP standard.

PROHIBITIONS ALTERNATIVES
No Action (NA) Alternative

Under this alterative, OSM would not mmulgate rules and OSM woube& guided by the
Solicitor'sMemorandum Opinion (M-36971) of Jul0, 1991, widh advised thathased on an
evaludion of SMCRA, its legisldive history, pastregulabry actions, and elevart case athority,
subsidence from undgnound mining igproperly reglated solelyunder SMCRA section 516 and not
under section 522fe Section 720 was pass®y Congress after the date of thdiSitor s Opinion.
Under the status quo, States would regulate subsidence as provided in their approved regulatory
programs, incluaig revisiongursuant to seicin 720.

Prohibitions Do Not Apply (PDNA) Alternative (Preferred Akrnative)

Under this alternative OSM would determine through rulemaking that subsidence is not a
surface coal mining operation subject to the prohibitions of section 522(e). Térizakihg would
conclude, consient with the Soli¢br's opiniam, that subsieince from undergrourmbal mining
results onlyfrom activites that take place losv the surface athe land, notrbm activities
conducted on the sade. The rulemaking woutinclude that,dr underground mininghe
SMCRA definition of arface coal miningperations includeonly suréce activitieand the
facilitiesand areas affeetl by or inciderat to these suate activities.Therefore, sulidence from
underground mining wodlInot be deemed a surfao®al mining operatio. The performance
standards in séons 516 and 720 8MCRA and, as set out BMCRA section 701(28), anb«
implementing regul&ins in 30 CFR Past783, 784, and 8Would still appy. Surfacectivities



and facilitiegrelated to undergund coal mining woul8le subject to therphibitions ofsection
522(e).

Prohibitions Apply If There Is Material Damage (PAMD) Alternative

Under this alterative OSM would determinerthugh rulemakinghat subsidence cauagj
material damage would be arface coal mining peration subjecbtthe prohibitios of section
522(e). Unlesan operator can demorete that undergumd mining would not @sonably be
expected to resuih subsidence thaiauses material damagmderground miningould be
prohibited in seiton 522(e) areasMaterial damage would l@s defined in Chagt II. Peformance
standards set forth in sectiod&and 720 of SMBA and the impementing regulatias in 30 CFR
Parts 783, 784nd 817 would applySurface actities and fadities relaed to underground coal
mining would be subject to the prohibitions of section 522(e).

Prohibitions Apply If There Is SubsidenceRAS) Alternative

Under this alterative OSM would determinerthugh rulemakinghat subsidence wouldkb
considered a sw€e mining activit subject tolte prohibition®f section 52Z). Mining operabns
that would cause subsidence within section 522(e) areas in the reasonably foreseeable future would
be prohibited unlesthe applicant codldemonstrate to thegulatory autority thatno subsidence
would occurin the breseealel future Perfemance staratds in sctions 86 and 720 o§MCRA
and the implementing ratations in 30 CR Parts 783, 784nd 817 would applySurface activies
and facilitiegrelated to undergund coal mining woulBle subject to therphibitions ofsection
522(e).

Prohibitions Apply (PA) Alternative

Under this alterative OSM would determinertugh rulemakinghat any potendi
subsidence would be cadsred a surfaceoal mining operatio subject to the phibitions of
section 522(e)OSM would deem all undergrounuining to eventuayi result insubsidence, and
would therefore condude that d undergraund mining should besubject to tle prohibitions of
section 522(e). Depwling on the angle of dravdepth, and overburdesnd seam chaceristics,
some coal extraction activities located outside the protected area might also be prohibited if it would
cause subsidence winh the protected aa. Performanceastdards set ftr in sections 56 and 720
of SMCRA andthe implemeting regulations in 30 CFR P& 783, 784, and 817 wd apply.
Surface actities and facities relatedd underground coal mimg would be subjedb the
prohibitions of section 522(e).

IMPACTS OF PROPOSED ACTION AND ALTERNATIVES

This EIS evaluatethe impacts assoced with mining in sa@n 522(e) areathrough a
generic impact analysis. The generic impact analysis indicated that, on a hypothetispésific
basis, there wodlbeSIGNIFICANT impacts to resources in the section 522(e) areas. The specific
resouces at rsk of experiendng significant impads are ai quality, topograhy, geobgy, hydrdogy,
wetlands, floodplains, fish amdildlife, soils, vegetation, land use, hydrghp socio-economics,
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noise, visual, and recreation. The impacts would tend to be concentrated in section 522(e)(1), (e)(2),
(e)(3), and (e)(5) areas.

This EIS also eaduated the likeliood of mining witin section 522(edreas through a model
that predicted potetial disturbed acreges as compared todlNo Action Altenative, or status quo.
The acreages pratted by the model inidate that the VERand prohibitions alteratives have
different bvels of impact othe protected resirces. In adtion, the impactassociated withhe
prohibitions dlernatives argreatly ifiluenced by ta VER alternative setted. The major
conclusions of this EIS are as follgw

FOR THE VER ALTERNATIVES

%, The GFAP VER alternative psents the lowesisk of envionmental impact and,
provides the igatest levedf control to arface owners anegsource management
agencies in determining whether to allow mining and any associated adverse effects
in protected areasUnder this aéirnative, redtively ew areas protected lsgction
522(e) would be advezly affeced by surfaceoal mining operaties resultingrom
VER determnations.

%, The GFAP/T, O&A, and the BFtaknatives mpvide the greastt potentialisk of
surface miningn protected areadn comparison tche No Action alternate,
approximately 1830 304 acres within s¢ion 522(e)(1) lands (Fedal parks,
refuges, and national trails), 1, 0@dditional acres ithin eastern nationdorests,
and 990 acres of &e park lands coulde subject to stace coal mining opations
because of VERleterminations uder these alternatives ovthe next 20 years.

%, Subject to Congrasgonal approprians, sectiob22(e)(1) areasave the additional
protection of @epartment of Intéor policy b acquire propertinterests on wkh a
person seeks to exercise VER to conduct surface coal mining operations. There were
no projected buyut costs fothe GFAP alternate. Potentiatliscounted buyut
costs (see economic analysis) under the least restrictive VER (O&A) alternative are
estimated as $4.1&illion over the next 2 years.

%, Surface mining impacts to section 522(e) lands have occurred in the past and are
likely to continue to occur irrespective of the VER alternative selected. More
specifically impacts to westarnational fores, sitedisted on the Natinal Register
of Historic Paces, roads, aratcupied dwellingare largelythe result of
compatibility indings and waiws granted bgurface owners dland management
agencies.

%, Changes in the VER definition are not expected to substantially alter the extent to
which lands are disttbed through surface iming in western Natioal Forests,
historic sites, road buffers, and agged dwelling buffers.



%, Issues common to thetatnatives areesponsibily for VER deteminations on non-Fedair
lands in sectioB22(e)(1) aread/ER transferabity, continudly created VER, thaeeded
for and adjacent stamad, restrictions on coal @loration operation in section 522(e) area
and the use of the Federalrgas the State definition of Ein certain circurstances.

FOR THE PROHIBITIONS ALTERNATIVES

%, Subsidence-related impacts to section 522(e) lands have occurred in the past, and, are
likely to continue to occuirrespective of the prohibitioalternative in place.
Impacts from undergund mining operatns on National Fesst lands, hisric sites
listed on the Natinal Register offflistoric Placesand roads aratgely contolled
through compatibity findings and waivers gnted by sugce owners and land
managers. Once undeognd mining companies addsefgsnancial and
environmental concernglated to sulidence impacts, OSM belies that suece
owners and land managerisNational Foest lands, htsric sitesikted on the
National Register of Historic Places, and roads would also provide compatibility
findings for National Forests, or waikeunder the PA alterniae.

%, Potential subgience impacts to seoti 522(e)(1) landsoccupied dwelling, and
State and local pulr parks would be affectbby the VER definition. Te less
restrictiveVER alternatives agntially eiminate the proteatins of the PA, PASnd
PAMD prohibitions akrnatives becauséER would be relativelgasy to estdilsh.

%, Under the PDNA alternatiy approximatel,500 acres ofextion 522(e)(1l)ands
may be affectedybsubsidencerém underground miningThe majority othe lands
predcted o be afeced arewithin eastrn unts d TheNational Pak System,
National Trails Sgtem, WildernesBreservation $fem, and National Recréatal
Areas.

%5 Under the PDNA alternatiy 12,600 acres &tate park landsoald be affectedy
subsidence-relatl impacts over a 20egr period. rhpacts to State and lalcparks
under the PDNA alternative may be reduced by as much as 45% when applied in
combination with the GFAP VER alternative. The approximate 45% teuin
potential subsience impacts under the GIF VER alternative redts from the
inability of mineral owners to esblish surfae support fadtlies (roadsyentilation,
additional facasp areas) needed to acsedl coal resees within the ptected area
by underground metids.

%, Under the PDNA alternatiy the greatesével of impact ocurs to sectiob22(e)(5)
occupied dwellingswith approximately1 58,000 acres (2800 dwellings) décted
over a 20-year period. Whileithpredicted impakis partially mitigated through
regulatoryrequirements, itdloes represent gsaificant amounbdf disrupton to the
dwelling owners, fanlies, and commnities.
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The PA alternativein combination with ta GFAP VER alternativearovides the
greatest poteidl protection okection 522(e) aas. Under thisombination of
alternatives, impastto section 522(e)(1) lasd State and local parks, @ehurches,
schools, cemeteries, and public buildings are avoided. In addition, impacts to
historic sites, roads, and oqued dwellings woull be reduced.

The impacts to environmemta&sources assiated with the combiniain of the PA
and GFAP Alternativare determined, irmfge part, byhe rate at which dwiahg
owners would wittmold waivers allowig subsidence from ureiground mining.
Waiver denial rates areot known, and beause they would be Bad on a large
number of variables specific to each proposed operation, they cannot be reliably
predicted.

Under the PA alternative, if the dwelling owner waiver denial rate is between 2% to
8%, the effect othe economy would likglbe a saving of $5 million © $7.7 million
(discounted) imeduced dwelling andad repair costsver the next 20gars as
compared to expendituresader the PDNA alternaik.

If the dwelling owner waiver denial rate under the PA Alternative is between 10% to
50%, there could be as muchaa$62.5 million (dcounted) savirsgin reduced

dwelling and roadeapairs over thaext 20 yearsHowever, the adddnal

protections undethe 10% to 50% dwelling owneéenial rate wouldesult in over

$2.6 billion @iscounted) in ioreased coal produoti costs to the 3. economy over
the same period.

Subject toappropridions, sectim 522(e)() areas havehe additional protedion of a
Department of Interior policy to acquire property interestsvhich a person seeks to
exercise VER to conductidace coal mining perations. The tal potential buyout
cost under the prdhitions and VER alterative combinationghat consider
subsidence to be arface coal miningperation is $2%.79 million (discouted) over
the next 20 years.



