July 2000 Monthly Report
West Virginia Permitting Activities
August 16, 2000

I. INTRODUCTION

Purpose of This Report

The purpose of this report is to update the West Virginia Congressional Delegation and the
public on the status of pending West Virginia surface coal mining permit applications containing
plans to construct valley fills. The report covers the activities of the Fish and Wildlife Service
(FWS), the Office of Surface Mining (OSM), the U.S. Army Corps of Engineers (COE), the U.S.
Environmental Protection Agency (EPA), and the West Virginia Division of Environmental
Protection (WVDEP) during the period from July 1, 2000, through July 31, 2000. It relates to
both the surface mining program under the authority of the Surface Mining Control and
Reclamation Act (SMCRA) and water quality programs authorized by the Clean Water Act
(CWA). The background for the activities covered by the report and the individual agency
responsibilities are discussed in Appendix 1.

Il. PERMIT REVIEW STATUS SUMMARY

Since the last report listing sixty-six SMCRA applications for proposed operations and eight
revision/amendment applications for previously permitted operations, no applications received all of
the necessary approvals to begin operations.

Three applications for new operations were submitted in July. The number of pending
applications for proposed new operations is now sixty-nine and the number of
revision/amendment applications remains at eight. These seventy-seven applications need at
least one of the four approvals necessary to begin operations.

Revisions were made to the July estimated decision dates for five SMCRA applications and one
revision/amendment application. The following is a list of the applications and an explanation of
why the estimated decision date was revised:

Pen Coal S-5012-99 Pending review of corrections by the WVDEP headquarters office. The
estimated decision date is now August.

Pen Coal S-5018-99 The applicant is obtaining additional data. The estimated decision date is
now December.

Road Fork Development S-5017-98 Pending receipt of corrections from the applicant and
preparation of a CHIA. The estimated decision date is now October.

Bluestone Coal U-4009-99 Pending review in the WVDEP headquarter office. The estimated
decision date is now September.




Vandalia Resources S-2012-98 Pending review of company corrections by the WVDEP regional
office. The estimated decision date is now September.

CC Coal S-3007-96, IBR 1 Pending review in the WVDEP headquarters office. The estimated
decision date is now September.

I11. APPENDICES
Appendix | - West Virginia Permitting Status

Appendix Il - Background and Agency Responsibilities and Coordination
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FENDING SURFACE MINING APPLICATIONS WITH VALLEY FILLS - STATEWIDE
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PENCING SURFACE MINING APPLICATIONS WITH VALLEY FILLS - STATEWIDE

1= 1z5.94 =amf. FH = -rn:Ana F ng D3 o0 - CET 6807 ate 1P = [ifaik.al 40L

Fio - Fend gy Cuirpysy bobion FH = “andn3 DE reden G - Sun Halnmad=d40E &M aophzalen ol wcesad | dak

‘ COMPANT NANE ﬁg‘;’m it "F"::I’_'L"E' L;Iﬁsr:’fg;g I ESTMAEY | dpasTaTug | couNTy
KGuyaridote Pocahontas U402158 | Jan-M PR 2700 Jan-u' PR |Halegh
lIndepandance Coal S400500 | Jar-p1 PR| 5 102 60§ Jan-01 PR Sinene
lIndependeras Coal 2502798 [ Lan-p1 PC ] 1 283 00| 'ssued ' | 'Foerdng [Boars
H‘u‘andalia Resources caldal | Seb-01 PR 1 AL | Fek-1 PR Kanawha
[Pomeliton Coa, Ca LG CI00500 | Feb-i1 FR| 1 343.00| Fab-37 PR | 37 lsgued® IFayetta
[Kanawha Energy Co 0302199 [ Febt1 P] 2%08.00] Feh-01 PC Kan awhia
Patrat Mining Co | S100200 | Feb-01 PR 2 245,004 Feb-01 PR |I'u1n::nnnga!.a
Tarry Eagle 8300450 | Feb01 PR| 4 24500 Feb-01 PR [Fayelte
Inde pendenca Coal S3019E9 | Feb01 PC] 249008 Feb.01 PR 'Qaleigh
[cC Coal Co 5302209 | Feb-0t PRY 2 218.00| Feb-01 PR Fayete
[Minge: Logan Saal Gz 3502297 |Feb-01 FR| 5 839 00| Feb-11 PR Logan
Kanawha Enargy Co 1301898 | Seb-l1 Pr | 3 1542 0| Fab-01 PR Kangwra
Catenary Coal Cc S0800 | Ma-01 PR 3 338.000 Mar-01 PR | IP Pending |Baone
i_alenary Coal Co SA000 [ Mzl PR 3 20800 Mar-01 PR | 12 Pending |Eanne
Marrowbone Dev. o700 | Mar0l PR 7 #3000 Mar-01 PR ]I".ﬂingﬂ
[Minga Lagan Goal Co SE01958 | Aor1 PR| 4 148,000 May-00 ?H [ ngo
[Callisio Coal £502900 | Apr-t PR| 5 217.00] Jur-i1 PR Brars
[Baystar Coal Cg c400398 | aprn1 PG| 37 00 lssued WDyl
[Fola Ceal o LLG S20M49E | Way-t PR 3 1863.00] Way-1 PR Clay
[Frit=nard Mining Co 5301400 May-07 PR 3 106,07 May-2*  FR Kanawta
Bluestong Coal Co-p, 5400239 | Jund1 PR 19 158.00] Jup01 PC Wynming
Slusstone Coal Coip, 5400839 [ Jun-* PR 3 23500] lssued | Wyomir:y
UMAG Leasing 'nc S401489 | Jun-01 PR] 2 191.00] lssued | [iyoming
Huff Creek Enery JA0R253 | Jun-D1 P Ao 11000 |ssued | Viryoming
Bigsione Coal Corp. L40173% ) Jun-01 G 1 1 246.00) 1ssued | MeCawel
Independencs Coal S40CEQC | Jut PRY 2 13600 Jul-l PR Broane
Intleperdarae Coa' SE01400 | Jul - PR 1 4200 Julo1 PR Bocne
CC Coal Co SE017T99) Sep-01 PC | 19 a7 | Sep-01 PO Mingo
Eluestore Goal Corp S4901898 | Jun02 FC| 2 100000 Junz  FC | IP Pending |McDowell

"Nuzeaaa nl e Stmia A0 carl el anie pocdicg.
" halior whess 2 maME 1 G BEEN" 9B 2lacep be ansa.
"hatrwide 25 Dk 19 cradior aly Ladeul bk

fppardik | “age 301 6 T 2acigion Jdales dme asimzes af WyDEF snn ana aus]esl o cnaaps Lae! Lptdle Aozl 10, 2020

R R




PENDING REVISIONS TQ EXISTING PERMITS WITH VALLEY FILLS - STATEWIDE

COMPANT MAME g"E':“H# DT MATED ’:S_'L"I'; ﬁgﬁfcﬂg g ESTMTED | sesTatus | county
(M arawhbone Cay. IRy | J50I537 | Issued | 1§ 30 mA Mingo
[Caenzry Coal Co. a2 8300495 | lasued ER| 1 2070 tssuad | Boce
[Falcon Land 24| P&05 |lzsaed PRE 1 70000 Ma Lagan
latex Energy BR| 80 [ Juoc PC] o1 114.00]  MNA |Logar
CC Coal Co IBR 1| 3300796 [ Sep-td PH| & 58 00| Sepd0  PH [Karizwha
srazama Cial Co Ame 1] 551380 | Auc-0d PC] A gofgqlssued | | IP Pending |Logan
Celbadon Mining Co 3R US019EGT Aug-OC PR 1 nacF| 'ssued | | GP Issued Wingo
Wyoming Pocahontaz  5=8 [ U401984 | Sepd0 PR 1 40,00 lssued | Fa'@igh

T pandng SRCAA GEPEM 200z B an amanemet g praelonsl e oot naalaed eialon e 06 apghol oo s Fas 12 wedicg pecil 2iea.
Inchin ng ha one oy app oS Brasd 379 1% Bgs UndE ha SKCRA ameoma-L

? halicirw ln 28 a=mri: fo- - mams Rn ok a wxmoomny A1 imn van wh o sl be s osed wEen e Bcampalae,

Apperdl | Mage d of & ‘O = o disdess are #52 ralas of WwDEF and are subpect 1o chargo Last npdade Augast 100 30100



ISSUED PERMITS WITH WALLEY FILLS
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iRSUED PERMITS WITH YALLEY FILLS
[SMCFLS, 401, 407 AND 404 APPROVAL}
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APPENDIX II

Background

There are four environmental permits and/or approvals needed for any coal mining operation
proposing to place mining material (excess spoil) in the waters of the United States, i.e., to
construct a valley fill. These include a surface coal mining permit issued under authority of the
Surface Mining Control and Reclamation Act (SMCRA), and three approvals/permits issued
under authority of the Clean Water Act (CWA). The CWA approvals/permits consist of a
Section 402 National Pollutant Discharge Elimination System permit, a Section 401 water
quality certification, and a Section 404 permit. Five agencies have primary responsibilities
related to the review and/or issuance of these approvals/permits; the Fish and Wildlife Service
(FWS), the Office of Surface Mining (OSM), the U.S. Army Corps of Engineers (COE), the U.S.
Environmental Protection Agency (EPA), and the West Virginia Division of Environmental
Protection (WVDEP).

In West Virginia, federal authorization to issue three of the four required approvals/permits has
been delegated to WVDEP. The authority to issue the fourth permit, the CWA Section 404
permit, is with COE. Section 404 permits can be either a General Permit for discharges that
have only minimal adverse effects or an Individual Permit for projects that have impacts above
the minimal level to the waters of the United States.

In the summer of 1998, several West Virginia citizens and the West Virginia Highlands
Conservancy filed suit against WVDEP and COE in Federal District Court claiming approval of
valley fills and other mining practices were resulting in an inappropriate application of the
requirements of CWA and the approved West Virginia program under SMCRA. In December
1998, the parties to the suit, as well as EPA, FWS, and OSM, negotiated a Settlement Agreement
for the portions of the litigation dealing with COE activities. The Settlement Agreement
committed EPA, COE, OSM, FWS, and WVDEP to two major activities:

1. Prepare an Environmental Impact Statement considering policies, guidance and
decision-making processes to minimize certain adverse environmental effects of
mountaintop mining operations and to environmental resources that could be affected by
the size and location of valley fills, and

2. Develop an interim permitting process, including a Memorandum of Understanding
(MOVU), providing for interagency coordination to ensure compliance with all applicable
federal and State requirements. The interim approach also requires an Individual Permit
under Section 404 of CWA for any mountaintop mining operation in West Virginia that
has more than minimal adverse effects to the waters of the United States (as specified by
the Settlement Agreement, generally those with fills in streams draining watersheds of
250 acres and greater, or those with more than minimal cumulative adverse impacts).



The required MOU was signed by the five agencies on April 7, 1999. This report addresses the
MOU and the interim permitting activities discussed under paragraph 2 above. It includes
permitting activities for all pending applications proposing to construct valley fills, regardless of
whether they qualify for a General Permit or require an Individual Permit under Section 404 of
CWA. It includes applications undergoing review by COE or WVDEP at the time the settlement
agreement was signed, as well as additional applications received since that time.

Agency Coordination and Responsibilities

Each of the five signatory agencies to the Settlement Agreement have specific duties and
responsibilities under applicable laws and regulations. A brief description of these duties
follows.

WVDERP is the first agency approached when a mine operator seeks the necessary environmental
approvals and permits to conduct a proposed surface coal mining operation. It is responsible for
implementation, administration, and enforcement of the SMCRA regulatory program in West
Virginia. This includes review and approval of permit applications for surface mining
operations as well as inspection and enforcement at the mine site until reclamation
responsibilities are completed and all performance bonds are released. WVDEP also has
responsibility for the National Pollutant Discharge Elimination System (NPDES) program for
coal mining operations in accordance with Section 402 of CWA and the water quality
certification required by Section 401 of CWA.

COE is the agency authorized by Section 404 of CWA to issue permits regulating the discharge
of dredged or fill material into the waters of the United States, including valley fills. These
permits consist of two basic types, Individual Permits which are specific to a particular site and
Nationwide permits which are issued under the General Permit process. General Permits may be
granted for discharges that have no more than minimal adverse impacts on the waters of the
United States. If the discharge may have more than minimal impacts, an Individual Permit under
Section 404 of CWA is required. These Individual Permits can be issued only after practicable
alternatives which are less damaging to the aquatic environment have been considered and it is
determined that the waters of the United States will not be significantly degraded.

EPA is responsible for providing technical assistance to COE for the CWA Section 404
regulatory program and oversight of and technical assistance to WVDEP for the NPDES
program.

FWS is responsible for the implementation, administration, and enforcement of the Endangered
Species Act. In addition, under the Fish and Wildlife Coordination Act, agencies proposing
projects affecting waters of the United States are required to consult with FWS to ensure that
fish and wildlife conservation is considered along with other features. Coordination with FWS is
required for both SMCRA and CWA actions.
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OSM is responsible for oversight of and technical assistance to the SMCRA regulatory program
implemented by WVDEP. The oversight provisions of SMCRA do not provide for direct federal
review of permitapplications nor grant veto authority over the issuance of a specific permit.
However, for activities under the MOU, OSM is providing technical assistance to the WVDEP
by reviewing pending applications and coordinating with other federal agencies.
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