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1 « INTRODUCTION

This report was compiled for the President and the
Congress as required by Section 706 of the Surface
Mining Control and Reclamation Act of 1977 (SMCRA).
The report describes the operations of the Office of
Surface Mining (OSM) for the period October 1, 1987,
through September 30, 1989 -- fiscal years 1988 and
1989.

Included inthis report are activities regarding Titles IV, V,
VI, and VII. SMCRA responsibilities of other bureaus or
agencies are omitted. These responsibilities include Title
IIl, the Mining and Mineral Research Institutes, which are
administered by the Bureau of Mines; Titles VIl and IX,
the University Coal Research Laboratories and the En-
ergy Resource Graduate Fellowships, which are admini-
stered by the Secretary of Energy; and Section 406, the
Rural Abandoned Mine Program (RAMP), which is ad-
ministered by the Secretary of Agriculture. Information
about these activities is reported directly tothe Congress
by the responsible organizations.

Due to delays in producing the 1988 annual report, both
the 1988 and 1989 reports would have beenissued at ap-
proximately the same time. For efficiency, therefore, the
two reports have been combined. As a result, the 1989
report has been expedited, facilitating distribution imme-
diately following the end of the year.

The report format differs from previous OSM annual re-
ports, which were written not only to meet the reporting
requirement of SMCRA but also for widespread distribu-
tion to the coal industry and the public. This report, con-
taining data and only brief background, was written
primarily for the President, the Congress, and the State
Regulatory Authorities. The condensed format and more
specific focus have resulted in a publication cost savings
of approximately $22,000 (95 percent) over the 1987
report.

This brief report has been written and organized to give
an overview of OSM’s principal activities and accom-
plishments during this period. The information is organ-
ized to facilitate examination of specific elements, or to
review the entire program.

Section 2 provides a summary of the six principal
issues confronting OSM during 1988-89. Althoughthese
issues may be further described with text and statistics in
the body of the report, they are presented hereto givethe
reader both an understanding of the issues and a status
report on them during this period.

Sections 3 through 6 describe OSM'’s activities and
accomplishments in administering the SMCRA Regula-
tory and Abandoned Mine Land Programs. Statistics are
provided in tabular form. Where appropriate, a graph is
included showing trends since the beginning of the
program. To eliminate extraneous text and aid readers
requiring more detailed information about OSM opera-
tions, citations of OSM technical publications and re-
ports describing OSM activities developed during this
reporting period are provided at the end of each section.
Some of these materials are unpublished; however,
machine copies are available from OSM on request.

Section 7 provides a directory of the 32 OSM office
locations.

information about OSM activities, news releases, and
publications, or additional copies of this report, can be
obtained from:

Public Affairs

Office of Surface Mining
1951 Constitution Ave., NW
Washington, D.C. 20240
(202) 343-4953




2 « EXECUTIVE SUMMARY

OSM has moved into its second decade at a time in our
Nation’s history when coal production is at an all time
high. Yet, along with this unsurpassed production, the
Nation is experiencing improved compliance with the
requirements of SMCRA. Despite the fears of many when
SMCRA became law, this is confirmation that ever-in-
creasing production and environmental protection can
occur together.

1988-1989 has also been marked with much controversy
for OSM, as well as noteworthy accomplishments. For
example,

® Through OSM'’s effort, the availability of bonds has
improved, includingthe use of phased andincre-
mental bonding and State bonding pools.

® Major improvements occurred in OSM training pro-
vided to State regulatory authorities and in in-
creased technical assistance to States, provid-
ing state-of-the-art analytical software for use in
the State permitting process.

e Significantimprovements to the wide range of financial
management systems were achieved.

® The civil penalty debt backlog of nearly $200 million for
over 50,000 violations was processed over a 2-
year period. Of the civil penalty receivables bal-
ance of $32 million, as of September 30, 1989,
all but $6 million was referred to the Solicitor for
legal action.

® Major enhancements to the Applicant Violator System
(AVS) resuited in greatly improved accuracy.

® The process used for oversight of State regulatory
programs was examined.

@ Improvements to the State program amendment proc-
ess were achieved.

In addition, this year is marked by a change in Executive
Branch administration,; this new leadership is finding ef-
fective solutions to many of OSM's long-standing prob-
lems.

Following are the principal issues where much of the
controversy centered and on which OSM expended
major effort during the 1988-1989 period.

VALID EXISTING RIGHTS (VER)

Section 522(e) of SMCRA prohibits surface coal mining
operations in certain areas (e.g., the National Parks, Wil-
derness Areas, within 300 feet of an occupied dwelling),
unless the operations were in existence when SMCRA
was enacted or an operator has VER to mine.

In 1979. OSM issued a rule that required an operator to
have obtained all permits before August 3, 1977, in order
to establish VER. As a result of a court remand, the rule
was changed in 1980 to provide for a “modified all
permits” test which required a good faith effort to obtain
necessary permits. In 1983, OSM issued a new rule,
which defined VER in terms of takings under the 5th and
14th Amendments to the Constitution. This rule was
remanded on a failure to comply with the Administrative
Procedure Act. in 1986, OSM suspended the 1983 rule,
leaving a modified all permits test in effect in all States
except those whose State programs use a VER takings
test (West Virginia and lllinois).

On December 27, 1988, OSM proposed rulemaking which
contained two options:

1) VER exists when an applicant has obtained, or had
made a good faith effort to obtain, all necessary
permits; or

2) VER exists when an applicant has a legal right to the
coal resources and has authority to mine by the
method intended, as determined by State law.

At the same time, the Secretary of the Interior published
a policy statement declaring that if anyone initiates an
action to exercise VER in the federally designated areas
covered by 522(e) (1), the Secretary shalluse all available
authorities to acquire such rights through exchange,
negotiated purchase, or condemnation. As aresult of the
public objectionto this proposed rule, it was withdrawn in
July 1989 to allow the new officials in the Interior Depart-
ment and OSM to take afresh look at the VER issue. OSM
believes that the best option to address the VER issue is
to develop a new proposed rule, involving all parties with
an interest in the issue. Work aimed at development of
such a rule was just beginning at the end of 1989.

OVERSIGHT OF STATE REGULATORY
PROGRAMS

Therole of OSM and the States respectively in regulating
surface coal mining operations has been the subject of
much discussion since passage of SMCRA. However,




Section 517(a) requires OSM to perform oversight of
each State program annually. During 1988-1989, changes
to the oversight process were proposed that included
major revisions to the existing process on a prototype
basis. This action resulted in considerable public con-
cern and questions from the Congress. OSM is currently
re-examining the oversight process to ensure that prog-
ress made by the States is recognized, while acomplete,
consistent national database is maintained that will enhance
the capability of OSM to meet oversight responsibilities.
On August 24, 1989, OSM Director Harry M. Snyder
instructed the field offices to ensure that data needed to
assess State progress and on-the-ground conditions are
included in OSM’s annual reports on State programs.
Furthermore, the States slated for a trial or “prototype”
testing of the revised oversight process are also required
to retain these data.

APPLICANT VIOLATOR SYSTEM (AVS)

In response to litigation brought by several environ-
mental groups, OSM in 1985 entered into a settiement
agreement to build a computer system capable of iden-
tifying all permanent program permit applicants and per-
mittees, all persons who own or control such applicants
or permittees, all business entities (including corpora-
tions, partnerships, and individuals) that are responsible
for unabated federal cessation orders or unpaid federal
civil penaities, and all persons who own or control such
entities. Use of the system must result in identification of
allthose entities having federal violations so they can be
blocked from obtaining permits until their compliance
problems are resolved.

This system, called the Applicant Violator System (AVS),
went into operation in October 1987. However, there
have been numerous expansions and enhancements
since that time. The effectiveness and accuracy of the
system has increased since its initiation, but operational
problems and widespread criticism have continued. Earlier
this year, plaintiffs filed a motion with the court alleging
that the Department and OSM were in substantial non-
compliance with the Parker Order. The motion called for
assigning a Special Master to implement the agreement
and asked that the Secretary be held in contempt.

OSM and the plaintiffs have agreed to stay litigation for a
period of 60 days, ending early in FY 1990. in an attempt
to settle differences, the plaintiffs have dropped their
request that the Secretary be held in contempt. Negotia-
tions are ongoing and there are encouraging prospects
that this highly controversial issue will be settled in the
near future.

REAUTHORIZATION OF THE
ABANDONED MINE LAND FUND

SMCRA provides for afee to be collected on each ton of
coal produced to pay for reclaiming lands damaged by
mining prior to the date of enactment (August 3, 1977).
This provision will expire in 1992, unless it is reauthor-
ized. Even though many thousands of acres of aban-
doned mine lands have been reclaimed throughthe use
of the fund, many more posing public health and safety
problems will remain unreclaimed if the authorization
expires and the fund runs out. Although expiration is still
morethantwoyears inthe future, the AML fund reauthori-
zation issue has generated special interest among legis-
lators, environmentalists, and the coal industry.

OSM has undertaken a study to analyze issues sur-
rounding a fee extension.

STATE PROGRAM AMENDMENT
PROCESS

Whenever the federal program regulations are revised,
OSM reviews State programs to ensure that each State
programis “as effective as” the federal program, and ad-
vises States of necessary changes. The resulting State
program amendment process has become time con-
suming and cumbersome, and none of the participants
are satisfied with it. Problems have occurred both be-
cause of the time spent by OSM on reviewing proposed
amendments, and because States do not always pro-
pose effective amendments in a timely manner.

During 1988-1989, OSM took a number of steps to im-
prove the process. For example, the process within OSM
has been decentralized. Legal review is also currently
being decentralized and additional staff added in the
field to expedite legal review.

KENTUCKY SETTLEMENT AGREEMENT

On May 22, 1986, the National Wildlife Federation filed a
notice of intent to sue Kentucky and the Department of
the Interior over major deficiencies in the implementation
of the surface coal mine regulatory program in Kentucky.
The Interior Department participated in negotiations,
leading to a Settlement Agreement between the National
Wildlife Federation and Kentucky in September 1987. At
the same time, a Supplemental Memorandum of Under-
standing was entered into between OSM and Kentucky.
Congressional funding was approved in December 1987,
and a Cooperative Agreement between OSM and the
State of Kentucky, which became effective on February
23, 1988, provides 100 percent federal funding to the
State for costs of meeting the agreement. The Congress
approved a three-year Cooperative Agreement for
$12,900,000, of which Kentucky is to receive $10,540,000.
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Kentucky’s progress in improving its regulatory program
under the Settlement Agreement has been substantial.
The State has completed 100 percent of the interim
program mine site inspections; completed 80 percent of
the aerial video tapes of surface mines; completed the
inventory of 568 on-site construction exemptions; evalu-
ated 59 sites for enforcement action; completed a policy
on what amounts of highwall will be allowed to remain at
interim program sites; developed a “Reclamation Proc-
ess Monitoring Program” for the Kentucky inspection
staff; and is implementing major management changes
to its computer system.

During 1988 and 1989, Kentucky expended nearly $5.7
million, and showed a significant expenditure shortfall
only in the contractual cost category. The bulk of this
shortfall is for computer-related contracts. Recently sub-
mitted budget revisions reprogram the funds for FY 1990
and propose several promising computer initiatives which
would obligate the funds during the coming year.

Kentucky has been highly successful in conveying to its
inspection staff and the industry the importance of the
success of the Settlement Agreement. Kentucky has met
at the bargaining table with industry, OSM, and the envi-
ronmental community to discuss surface mining issues
of concern to all parties.




3. ADMINISTRATION AND FINANCE

LEGISLATIVE INITIATIVES

The Office of Surface Mining provided legislative drafting
services requested by the 100th Congress regarding
remining, the AML income tax exemption, the Small
Operator’s Assistance Program (SOAP), and interest-
bearing investment of AML Fund monies. The Admini-
stration formally submitted a legislative proposal on wild-
catting.

Two bills were drafted in the 100th Congress to make
technical corrections onthe AML income tax issue in the
Tax Reform Act; however, neither bill was passed by the
end of the 100th Congress. They were H.R. 4333, spon-
sored by Congressman Rostenkowski, and S. 2238, in-
troduced by Senator Bentsen.

House Resolution 2719, to amend Titles |, I, IV, and V of
SMCRA, and add an additional Title X to encourage
remining, was introduced by Congressman Clinger in
the 101st Congress on June 22, 1989. H.R. 2791 would
amend SMCRA to encourage the remining and reclama-
tion of abandoned mine lands through the concept of a
federal/State program. That legislation was introduced
by Congressman Boucher on June 29, 1989,

Legislation was introduced in the 101st Congress to
amend SMCRA, address reclamation, and provide au-
thority for the Secretary of the Treasury to invest monies
deposited in the AML fund in interest-bearing accounts
(H.R. 2095, introduced by Congressman Rahall on April
25, 1989).

Amendmentsto Titles|l, V, and Vil of SMCRA would make
the mining of coal without a permit a criminal offense and
permit the seizure of all property used in the mining op-
eration. The proposal, H.R. 1376, was introduced by
Congressman Udall on March 13, 1989.

BUDGET AND APPROPRIATIONS

Public Law 100-202, signed by Presi-
dent Reagan on December 22,
1987, appropriatedfromthe Treas-
ury $102,125,000for FY 1988 regu-
latory and enforcement activities,
and an amount equal to the 1988
performance bond forfeitures. The
bond forfeitures in 1988 were
$273,000.

The appropriation language con-
tained the following provisions:

OSM Budget 1978-89

o Civil penalties collected under Section 518 of SMCRA
can be usedto reclaim lands mined and abandoned
after August 3, 1977. $733,699 was collected from
civil penalties in 1988 and $704,000 was used for
reclamation of the post-August 3, 1977, lands.

@ The Secretary must abide by and adhere to the terms
of the Settlement Agreement in NWF v. Miller,
C.A. No. 86-99 (E.D. Ky). OSM did adhere to all
terms and provisions.

In addition, $199,380,000 was appropriated from the
AML Fund, and up to 20 percent of the funds recovered
from the delinquent debt were authorized to be used to
continue collection of these debts. In 1988 the delin-
quent debt collection was $4,693,919, and $470,000 (10
percent) was spent on additional debt collection. The
following provisions were included in the AML appropria-
tion:

® Reclamation funding to States pursuant to Section
406(a) may not exceed 15 percent administrative
expenses.

o States shall not receive funding if they have not agreed
to participate in the nationwide Applicant Violator
System (AVS).

® 50 percent of the annual AML grant may be deniedifthe
Secretary finds the State(s) failing to enforce provi-
sions of the approved State regulatory program.

e Expenditures under Section 402(g)(3) shall be priori-
tized as stated in Section 403.

o 23 full-time positions are to be maintained in the Wilkes-
Barre Office.

All of the provisions were met.

Public Law 100-446, signed by the President on Septem-
ber 27, 1988, appropriated from the Treasury $101,095,000
for FY 1989 regulatory and enforcement activities, and an
amount equal to the receipts of 1989 performance bond
forfeitures. The bond forfeitures receipts in 1989 were
$285,098.

The appropriation language contained the following pro-
visions:

o Civil penatties collected under Section 518 of SMCRA

canbe usedtoreclaimlands mined and abandoned

after August 3, 1977. $775,385 was collected from
5



civil penatlties in 1989, and $300,584 was used for
reclamation of the post-August 3, 1977, lands.

® The Secretary must abide by and adhere to the terms
of the Settlement Agreement in NWF v. Miller, C.A.
No. 86-99 (E.D. Ky). OSM did adhere to allterms and
provisions and significant progress was made on
the Settlement Agreement. This progress is sum-
marized in Section 4, under the Kentucky Settle-
ment Agreement.

In addition, $193,160,000 was appropriated from the
AML Fund, and up to 20 percent of the funds recovered
from the delinquent debt was authorized to be used to
continue collection of these debts. In 1989 the delin-
quent debt collection was $7,077,426, and $1,064,300
(15 percent) was spent on additional debt collection. In
addition to the same provisions found in the 1988 appro-
priations, the following were also included in the 1989
AML appropriation:

e State and Tribal personnel attending OSM-sponsored
training may be paid travel and per diem expenses
by OSM. In 1989 $129,672 was obligated for State
and Tribal personnel’s travel expenses while at-
tending training.

e OSM should conduct a thorough accounting and
reconciliation of the Abandoned Mine Reclamation
Fund for the period 1977-1988. It was directed that
“this accounting and reconciliation should deter-
mine, by State, the source of all contributions to the
Fund and ... denote all fund disbursements by pur-
pose and fiscal year including letter of credit grants
to States.”

In May 1987, OSM initiated a project to reconcile
documentation of AML receipts, expenditures, and
funding with the existing automated information
systems. The purpose of this project was to ensure
that all source documents supported the informa-
tion contained in the automated systems and to
obtain concurrence from coal producing States and
Tribes. This projectwas undertakeninthreephases:

Phase I: Grant Expenditure Reconciliation. This phase
consisted of a review of grant obligations/deobliga-
tions, drawdowns, and expenditures for all grants
and cooperative agreements awarded to date.
This phase was completed in January 1988.

Phase Il: State/Federal Share Allocation. This phase
consisted of a calculation of the State share
balance from Fiscal Years 78-88 and a recalcu-
lation of the FY 89 grant allocations. This phase
is complete uptothe point of State concurrence.

Phase lii: Reconciliation of AML Receipts. This in-
volved a review of receipts to ensure they were
attributed to the correct State/Tribe. The total
reconciliation will involve approximately $2.2 bil-
lion. This phase is complete and concurrences
are being requested from States/Tribes.

Reporting systems and monthly reconciliation have
been developed in order to provide States and
Tribes with current information regarding their
receipts, expenditures, and funding. These
improvements, together with system enhance-
ments, will insure continued reconciliation of the
Abandoned Mine Reclamation Fund.

All ofthe provisions in the 1989 appropriations were met.

Table 1 provides a 1978-1989 appropriation history.

ASSESSMENTS AND COLLECTIONS

During 1988, OSM decentralized the civil penalty assess-
ment functionto field offices in Knoxville, Tennessee, and
Denver, Colorado. This realignment placed the assess-
ment process within the same organizations that are re-
sponsible for mine site inspection, and significantly
improved the coordination between those two functions.

The backlog of delinquent civil penalty debt was proc-
essed during 1988. (OSM reclassified as uncollectible
over $42 million.) Debts which are uncollectible are re-
tained in OSM’s Applicant Violator System to prevent
violators from receiving new mining permits.

The collection of delinquent AML fees was consolidated
in Headquarters during 1988. The AML fee program col-
lection rate is currently over 99 percent. Since inception
of OSM, the agency has collected over $2.4 billion infees.
The unpaid principal for the same period amounted to
about $25 million. During 1988 and 1989, OSM collected
about $11.7 million in delinquent AML fees (including
$3.5 million of audit fees). About 10 percent of the delin-
quent AML fees are collected as a result of permit blocks
flagged by the Applicant Violator System.

For both the civil penalty and AML delinquent debt pro-
grams, OSM utilizes private contractors to attempt col-
lection and to determine the net worth of individuals and
businesses who do not pay their obligations. The major-
ity of OSM’s delinquent debt (65 percent, totaling in
excess of $51 million) has been referred to the Solicitor
forlegal action. Of the balance remaining, $17 million (22
percent) is owed by companies that are bankrupt. OSM
is currently processing $11 million of remaining delin-
quent AML and civil penalty debt. At the end of 1989,
about half of the debt was in the collection process with
private agencies.
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COLLECTION INFORMATION SYSTEM

improvementto the collection information systemin early
1988 provided OSM with a highly flexible, rapid data re-
trieval capability. The improvements enabled OSM to
automate the production of Treasury reports for ac-
counts receivable (Schedule 9) as well as to report the
status of every civil penalty case, including the age of
cases within each processing stage. The modifications
to the system resulted in substantial reductions in the
cost of producing necessary financial reports.

NET WORTH REPORTS

Net worth reports are requested to determine the ability
of businesses and individuals to pay money owed to
OSM for unpaid civil penalties and AML fees, as well as
their ability to pay for the cost of reclaiming old mining
sites. During 1988-89, OSM obtained net worth reports
on approximately 2,000 companies and individuals.

LEGAL ACTION AGAINST DEBTORS

When OSM exhausts its avenues of debt collection, de-
linquent debts are referred to the Solicitor’s office for
legal action. The agency refers only the cases for which
evidence of sufficient assets exists. During 1988-89,
OSM referred about 1,100 civil penalty cases worth
nearly $22 million and 635 AML cases worth $6.5 million.

FEE BILLING AND 'COLLECTION

SYSTEM (FEEBACS)

OSM is developing a new AML Fee Billing and Collection
System prototype. If approved, the FEEBACS prototype
will be developed into a full production system that will
replace the AML Fee Collection system, in use since
1978.

To date, OSM has consulted with the system users to
develop the necessary functional and data requirements
for the new system. FEEBACS will be designed around
Oracle, a relational data base management system.
Besides offeringmany new features, such asthe ability to
"link* multiple mining operations under their respective
parent corporations, FEEBACS will also allow other OSM
systems to access resident AML data.

Requirements analyses and benefit-cost studies indi-
cate that FEEBACS will far surpass the capabilities of the
existing AML system, with a net benefit of approximately
$5,000,000 over the five-year system life.

TECHNICAL INFORMATION
PROCESSING SYSTEM (TIPS)

The Technical Information Processing System (TIPS) is a
computer system which was jointly developed by OSM
and the States. The system provides regulatory authori-
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ties with analytical tools to aid the technical decision-
making processes related to SMCRA. Using commer-
cially available off-the-shelf software, TIPS performs a
number of automated operations in the areas of engi-
neering, hydrological, and scientific analysis required in
mine permitting, abandoned mine land projects, desig-
nation of lands unsuitable for mining, and other applica-
tions. Priorto the development of TIPS, calculations were
prepared using manual methods that were often incon-
sistent and cumbersome as well as time-consuming.

In 1988, OSM began formal implementation of TIPS
through a variety of actions. In January 1988, the host
minicomputer was installed in Denver, Colorado. Instal-
lation of the minicomputer allows processing of analyti-
cal computer models quickly and efficiently. Telecom-
munications planning was completed, enabling worksta-
tions to be linked to the host minicomputer in Denver.
Training materials for all users were developed and
distributed to coincide with the installation of the work-
stations in the State regulatory authorities. Prototype
testing of the software to be installed on each workstation
was completed using three State regulatory offices
(Pennsylvania, lllinois, and Montana) and four OSM of-
fices (two in Pennsylvania plus Knoxville, Tennessee,
and Denver, Colorado). Upon completion of the proto-
typetesting, 14 State regulatory authorities, in additionto
the three prototype State regulatory authorities previ-
ously equipped, received workstations by the end of
1988. These States were Alabama, Colorado, Indiana,
Kentucky, Maryland, New Mexico, North Dakota, Ohio,
Oklahoma, Texas, Utah, Virginia, West Virginia, and
Wyoming. Installation included testing of each worksta-
tion at each site, a demonstration of the capabilities of
TIPS to State managers, and intensive training of State
regulatory staff on the software installed on each work-
station. In 1989, OSM installed additional workstations in
Alaska, lowa, Missouri, and Kansas.

COAL DATA MANAGEMENT
INFORMATION SYSTEM (CDMIS)

OSM'’s long-term information systems goal for CDMIS is
to have an integrated computerized system that pro-
vides OSM field installations and State regulatory au-
thorities with access to a central data base which will
support all phases of SMCRA enforcement as well as
Title IV reclamation programs.

Originally, OSM developed numerous independent single-
purpose computer systems, each individually designed
to meet an identified, specific need. Consequently, these
systems had no data standardization, integration, or
interface capabilities.

CDMIS is designed to alleviate these problems. It will
provide the framework for standardizing and integrating




provide the framework for standardizing and integrating
data in all current OSM information systems.

CDMIS development and implementation will be phased
in over several years. In 1988 the initiation phase of the
Life Cycle Management plan was begun. It entailed re-
viewing prior contractor deliverables and developing the
Mission Analysis and Concept Analysis. In 1989 the
system concept development was completed. CDMIS
design will be implemented by decentralizing computing
power to all organizational entities involved in the en-
forcement of SMCRA. Each entity will have a micro-
based computer to run CDMIS and other local functions.
OSM will create a central data base for national use and
will define standards for the data base. On aregular basis
(e.g., daily), selected data in the local computers will be
uploaded to the central computer and made available to
authorized users for cross-entity inquiries.

APPLICANT VIOLATOR SYSTEM (AVS)

Section 510(c) of SMCRA and corresponding regula-
tions (30 CFR 773, 778, and 843) prohibits the issuance
of permits to applicants with previous violations that have
not been corrected, and to applicants related to violators
through ownership and control. The Applicant Violator
System was developed to assist OSM and the State
regulatory authorities in implementing these require-
ments. Operation of the system identifies possible asso-
ciations between permit applicants or their affiliates and
uncorrected violations of SMCRA. This information is
then provided to State and federal permitting authorities
who determine whether a permit should be issued or
denied. The system also enables OSM to meet its
obligation under a 1985 court order. As part of the
settlement agreement between OSM and several public
interest groups, the U.S. District Court for the District of
Columbia required OSM to computerize the system for
identifying owners/controllers and violators,

In 1988 the following AVS accomplishments were achieved:
® Extended AVS access to the 13 OSM Field Offices.

¢ Installed capability for States to print their local data
bases, creating a name and address registry.

¢ Developed additional online reports, such as, “Excep-
tion Report” and “Violation Report.”

@ Revised the menus for easier access and user-friend-
liness.

In 1989 the principal accomplishments included:

e Completion of the AVS Phase Il Data Analysis Report
on March 10, 1989. This report describes the most
feasible approach for collecting and assimilating

State mining and clean air and water violations in
order toblock permits of violators.

@ Incorporation of data that provides ownership of a
particular Mine Safety & Health Administration (MSHA)
identification number for a specified time frame.

o Development of a quarterly report which identifies
applicants who are linked to Failure-To-Abate Ces-
sation Orders.

e Implementation of new, more reliable communications
software used by State Regulatory Authorities.

e Initiation of a redesign study in February 1989to review
the system’s design, structure, data quality, accu-
racy, and consistency to determine where system
modifications or data improvements, or both, can
be implemented to provide a more efficient system.
Implementation of recommendations stemming from
this study is scheduled for January 1990.

MONITORING POTENTIAL CONFLICTS

OF INTEREST

Sections 201(f) and 517(g) of SMCRA prohibit any fed-
eral or State employee *“performing any function or duty
under this Act” from having ‘“‘direct or indirect financial
interest in underground or surface coal mining opera-
tions.” In monitoring these provisions, OSM provides
oral and written guidance and assistance to personnel of
affected State and federal agencies. Through this proc-
ess, OSM has increased awareness and understanding
of these provisions, and violations have steadily de-
creased. In calanderyear 1988, 8 divestitute orders were
issued and 8 remedial actions taken. In 1989, 5 divesti-
ture orders were issued and 5 remedial actions taken. All
cases were favorably resolved.

HUMAN RESOURCES PLAN

To enhance productivity and improve morale in the OSM
workplace, a Human Resources Workplan was devel-
oped in March 1988 to implement the recommendations
adopted by a committee of OSM’s top management.
This workplan, consisting of 68 recommendations, tar-
geted specific completion dates and assigned responsi-
bilities. Some of these accomplishments include; Award
ceremonies recognizing outstanding achievements held
in Washington, Denver, and Pittsburgh; greater use of
the upward mobility program for employees with demon-
strated abilities; a pilot program to provide employees
with an opportunity to choose alternative work schedules
(begun in May 1988 and will run until May 1990); suc-
cessful orientation sessions for new and summer em-
ployees; and the production of a new orientation vide-
otape titled “A Page In Time.”




GOVERNMENT ACCOUNTING OFFICE (GAO) AUDITS

During 1988-1989 the GAO initiated 17 audits of OSM recommendations contained in the reports and taken
functions and completed 14 reports containing recom- corrective action where appropriate. Table 2 lists the
mendations forimprovements. OSM has respondedtoall audits active during 1988-1989 and their status.

Table 2

Active and Complete GAO Reviews FY 1988-1 989
Audit or Review Title Status
Interior & State Management of Regulatory Grant Completed, Report GAO/RCED-88-68
Transfer of Admin. of OSM Act of 1977 Completed, Report GAO/RCED-88-161
OSM's Progress: Improvement of Management of the SM Program Active
OSM's Efforts to ImﬁroVe Collection Results - ' o S Active Lo o
Procedures Used by OSM to Update the AML Inventory Completed, Report GAO/RCED-88-1 96BR
Laboratory Accreditation Requirements Completed, Report GAO/RCED-89-102
Interior's Automated Information Systems & Automation Issues Active
0SM's Reconcillation of the AML Inventory - L Active - L
Cost and Availability of Reclamation Bonds Completed, Report GAO/PEMD-88-17
OSM's Efforts to improve its Applicant Violator System Active
OSM Methodology to Determine the Cost of Purchasing Mineral Rights Active N v N -
Operation of the Applicant Violator System Can Be Improved - - . Completed, Report GAO/AFMQSQ;51’01 .
Interior's Response to Abandoned Mine Emergencies Completed, Report GAO/RCED-89-74
Improvements Needed in OSM's Method of Allocating Obligations Completed, Report GAO/AFMD-89-89
Inadequate Internal Control Causes Procurement Problems in West Virginia Completed, Report GAO/RCED-89-194
GAO Transition Issues ' Completed, Report GAO/OCG89-24-TR
OSM Response to Management Review Recommendations ‘Completed, Report G‘AO/RC‘ED-éQ-ISZ-FS
Information on Legal Issues Under the Surface Mining Act Completed, Report GAO/RCED-89-140FS
Interior is Acting to Improve its Collection of Civil Penalty Fees Completed, Report GAO/AFMD-89-73
Complete Reconciliation of the AML Fund Needed : Completed, Report GAO/RCED-89-35

ADDITIONAL INFORMATION

U.S. Dept. of the Interior, 1988. TIPS: Technical Information Processing System: Office of Surface Mining, Washing-
ton, D.C., Flyer.

U.S. Dept. of the Interior, 1988. A Page in Time -- A video tape describing reclamation progress under SMCRA: Office
of Surface Mining, Washington, D.C., VHS video tape.
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4 « REGULATORY ENFORCEMENT

REGULATORY DEVELOPMENT Although the 1988-89 period cannot be identified as a

. period of extensive rule-making, several complex and
SMCRAcharges OSMwithrespon- controversial rules were finalized. Throughout this pe-

Ezll)nxsfogspl:]t:cls:;r;g rulias 22? regnlj:( riod, the rule-making process included discussions with
B B ——L the purposes of tr?é Act Cl;ySM’s representatives of the coal mining industry, environ-

mental groups, and State regulatory authorities to obtain

permanent regulatory program and their input and suggestions.

related rules provide the fundamen-
talmechanismfor assuring that the
purposes of SMCRA are achieved.
A major objective of OSM is to es-
tablish a stable regulatory program
by improving its regulatory devel-

Table 3 describes the final regulations published in the
Federal Register during 1988 and 1989. Each regulation
is identified with the Federal Register citation by volume
and page number, Code of Federal Regulations (CFR)
number, and effective date.

- opment process and by obtaining
Final Rulemaking abroad s.pectru'rr? (_)f viewpoints on
Actions 1978-89 rule-making activities.
Table 3
FINAL RULES PUBLISHED DURING 1988-1989
Mountaintop Removal Mining
52 FR 39182 11/19/87 (30 CFR Part 785)

Regulations were amended that affect mountaintop removal mining. The action was taken in compliance with the District Court for the
District of Columbia’s July 15, 1985, ruling “In re: Permanent Surface Mining Regulation Litigation Il No. 79-1144 (D.D.C. 1985)." The
revised regulation corrects an inadvertent error made during previous rule making which omitted certain statutorily required provisions
concerning mountaintop removal mining. The omitted provisions included a requirement that the applicant present specific plans for the
proposed postmining land use and assurances that such use will meet certain conditions for a variance prior to a regulatory authority’s
granting a permit to mine.

Public Notice, Comment and Hearing Procedures
52 FR 39404 11/20/87 (30 CFR Parts 700 and 736)

Rules were amended governing the promulgation and revision of afederal program for a State, for coal exploration and surface coal mining
operations on non-federal and non-Indian lands. The rule revises the existing public notice, comment, and hearing procedures.

Cooperative Agreement with lllinois
52 FR 45323 12/28/87 (30 CFR Part 913)

OSM adopted a cooperative agreement between the Department of the Interior and the State of lllinois for the regulation of surface coal
mining and reclamation operations on federal lands in the State. Such a cooperative agreement is provided for in Section 523(c) of the
Surface Mining Control and Reclamation Act.

Hydrologic Balance, Protection of Recharge Capacity
52 FR 45920 1/4/88 (30 CFR Parts 784 and 817)

Regulations were amended with respect to restoration of recharge capacity for underground mines. The modification removes the
requirement for underground mine operators to handle earth materials and runoff in a manner which wiil restore approximate premining
ground water recharge capacity when reclaiming the mine faceup area at the conclusion of mining. The rule also removes a similar
requirement from the performance standards.

Lands Unsuitable for Surface Coal Mining Operations
52 FR 49322 1/29/88 (30 CFR Parts 764 and 769)

OSM amended its permanent program rules that govern the processing of petitions to designate specified areas of land as unsuitable for
surface coal mining operations. The amendments eliminate provisions providing forthe suspension of petition processing and make the
State and federal processes consistent inthe completeness review. These changes were made inresponse to a decision by the U.S. District
Court for the District of Columbia.
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Table 3 Continued
FINAL RULES PUBLISHED DURING 1988-1989

Bond Release Application
53 FR 994 2/16/88 (30 CFR Part 800)

These rules govern the information required in an application to release a performance bond to include the name of the permittee and
amending the bonding rules to allow third parties to guarantee a self-bond. These revisions are in response to the National Wildlife
Federation's challenge to the omission of the permittee’s name inthe published notice of bond release and in response to aJune 16, 1986,
petition for rule making from the National Coal Association/American Mining Congress Joint Committee on Surface Mining Regulations
requesting that OSM amend its rules to allow third parties to guarantee a self-bond.

Individual Civil Penalties
53 FR 3664 3/9/88 (30 CFR Parts 723, 724, 845, and 846)

This rule provides criteria and procedures to assess individual civil penalties in accordance with section 518(f) against officers, directors,
and agents of corporate permittees who knowingly and willfully authorize, order, or carry out violations.

Requirements for Permits and Permit Processing
53 FR 11606 5/9/88 (30 CFR Part 773)

This rule revises the regulatory prohibition on mining without a permit more than eight months after approval of the State or federal
regulatory program. The grace period will be available only to persons conducting surface coal mining operations under a permit from
the State regulatory authority, issued in accordance with the initial regulatory program. This change responds to a decision rendered in
tederal district court. The effect of this change is that any existing mining operation that has no permanent program permit and does not
qualify for the exception will have to cease operations and remain shut down until a permanent program permit is issued. This change is
not intended to affect coal preparation plants separately authorized under SMCRA.

Excess Moisture Content Allowance; Reclamation Fees
53 FR 19718 5/27/88 (30 CFR Part 870)

Regulations that govern how the weight of each ton of coal produced is determined for reclamation fee purposes were amended. This
action will make the weight determination consistent with the method used for certain other tax purposes. The intended effect is to permit
a deduction for moisture over and above the inherent moisture content.

Abandoned Sites
53 FR 24872 8/1/88 (30 CFR Parts 840, 842, and 843)

This regulation defines an abandoned site as an incompletely reclaimed surface coal mining and reclamation operation where mining and
reclamation activities have ceased and which has been abandoned. The rule requires regulatory authorities to inspect abandoned sites
as necessary to monitor for changes in environmental conditions or operational status. The rule will enable regulatory authorities to reduce
the number of unproductive inspections, as well as duplicate notices and orders, and thus concentrate resources on inspection and
enforcement activities that are more likely to secure compliance with the Act. However, inspections can only be reduced where certain
actions, such as bond forfeiture and alternative enforcement, have occurred.

California Federal Program
53 FR 26570 8/12/88 (30 CFR Part 905)

OSM promulgated afederal program to regulate surface coal mining and reclamation and coal exploration operations on non-federal and
non-Indian lands in California, in the absence of a State program.

Legal and Financial Commitments
53 FR 26582 8/12/88 (30 CFR Part 762)

SMCRA provides that the regulatory authority shall establish a planning process to enable itto make an objective decision as to which, if
any, lands are unsuitable for all or certain types of surface coal mining operations. This process does not apply to lands where substantial
legal and financial commitments in surface coal mining operations were in existence prior to Jan. 4, 1977. The definition of 'substantial
legal and financial commitments” is revised to clarify thatthe presence of an existing mine is not necessary to demonstrate the occurrence
of a claim.
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Table 3 Continued
FINAL RULES PUBLISHED DURING 1988-1989

Evaluation of State Responses to Ten-Day Notices
53 FR 26728 8/15/88 (30 CFR Parts 842 and 843)

This rule establishes a uniform standard by which OSM will evaluate State responses to federal notices of possible violations of a State's
program. Under the rule, OSM will accept a State regulatory authority's response to such a notice, called a ten-day notice, as constituting
appropriate action to cause a possible violation to be corrected or showing good cause for failure to act unless OSM makes a written
determination that the State’s response was arbitrary, capricious, or an abuse of discretion under the State program. The rule also provides
a process by which a State regulatory authority can request informal review of OSM'’s written determination that the State response did not
constitute appropriate action or show good cause.

Surface and Underground Mining Permit Applications
53 FR 36394 10/19/88 (30 CFR Parts 780 and 784)

New regulations were devised to define the content and scope of probable hydrologic consequence determinations for surface and
underground coal mining permit applications. This action wastaken in response to a district court decision in litigation on OSM'’s permanent
regularity program. This rule establishedthe permit and adjacentareas asthe scope ofthe probable hydrologic consequences determination.

Revegetation Performance Standards
53 FR 34636 10/7/88 (30 CFR Parts 816 and 817)

OSM adopted rules to amend its revegetation regulations for the planting of trees, the time period for measuring revegetation success, and
the approval of normal husbandry practices and minimum stocking and planting arrangements.

Prime Farmland
53 FR 40828 10/18/88 (30 CFR Parts 785 and 823)

Certain portions of OSM's rules that are applicable to prime farmland were amended. This action was taken, in part, to implement a decision
of the U.S. District Court for the District of Columbia. The amended rules: (1) provide guidance in implementing an exclusion from SMCRA'’s
prime farmland provisions for coal mine waste storage areas associated with underground mines; (2) provide special consideration for the
removal and replacement of B and C soil horizons, where removal is unnecessary and would not normally be required; and (3) eliminate the
water body exemption in consideration of the district and appeals courts’ decisions. The rule also provides clarification that water bodies
continueto be allowed on post-mining non-prime farmland portions of permit areas, providedthat the aggregate total prime farmland acreage
is not decreased from that which existed prior to mining and that certain other conditions are met.

Permanent and Temporary impoundments
53 FR 43584 10/27/88 (30 CFR Parts 780, 784, 816, and 817)

Portions of the regulations governing permanent and temporary impoundments at surface and underground mining operation were
amended. Most of the revisions are in response to a court decisions; revisions were also made in response to a 1986 amendment to SMCRA.
The rule, which concernsthe design, construction, and inspection requirements that apply to impoundments, would (1) establish size criteria
for the distinction between large and small impoundments; (2) require a minimum static safety factor for small impoundments; (3) provide
for stable foundations and abutments during all phases of construction for small impoundments; (4) establish new spillway requirements for
impoundments; and (5) authorize qualified registered professional land surveyors to inspect small impoundments and to certify the construc-
tion of siltation structures.

OwnerShip and Control
53 FR 38868 11/2/88 (30 CFR Part 773)

The rule tightens the criteria for approval of a permit for surface coal mining operations. This rule adds definitions of the terms “owns or
controls” and “owned or controlled” as these concepts are used in section 510(c) of SMCRA. It also revises the scope of review of a permit
applicant's environmental compliance record as well as that of its owners or controllers priorto the issuance of a new permit. These revisions
will greatly reduce the possibility of violators obtaining permits in violation of the permit approval provisions of the Act.

Termination of Jurisdiction
53 FR 44356 12/2/88 (30 CFR Part 700)

This rule clarifies the circumstances whereby a regulatory authority may terminate regulatory jurisdiction over reclaimed sites of completed
surface coal mining and reclamation operations and coal exploration operations. The rule requires the regulatory authority either to make
awritten determination thatthe permittee has met all reclamation requirements, orto decideto releasefully a permanent program performance
bond, before regulatory jurisdiction over the reclaimed site of a completed surface coal mining and reclamation operation, or increment
thereof, or of a coal exploration site, can be terminated.
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Table 3 Continued
FINAL RULES PUBLISHED DURING 1988-1989

Roads Performance Standards
53 FR 45190 12/8/88 (30 CFR Parts 701, 780, 784, 815, 816, and 817)

OSM amended its rules governing roads at surface coal mining and reclamation and coal exploration operations. The rules replace those
previously suspended. The rules define a road, establish a road classification system, and establish performance standards that allow a
regulatory authority to approve designs tailored to local needs.

Support Facilities
53 FR 47378 12/22/88 30 CFR Part 701)

The definition of “support facilities™ is removed from OSM regulations because a definition is not needed in order to ensure that such facilities
are regulated under SMCRA. OSM has determined that the identification of facilities that support surface coal mining operations has been
conducted in amanner consistentwith the intent of SMCRA during those periods when there has been no definition in Federal regulations (prior
to the 1983 introduction of a definition and since the 1988 suspension of the definition).

Coal Preparation Plants Not Located Within the Permit Area of a Mine
53 FR 47384 12/22/88 (30 CFR Parts 785 and 827)

OSM has amended its regulations to clarify the circumstances under which coal preparation plants located outside the permit area of a mine
are subject to the performance standards and permitting requirements of SMCRA. By tracking closely the language of SMCRA, OSM ensures
that coal preparation activities carried out "in connection with” a coal mine are appropriately regulated.

Fish and Wildlife Resources Information
52 FR 47352 1/11/88 (30 CFR Parts 779, 780, 783, 784, 816, and 817)

The rules were amended regarding fish and wildlife resource information and planning requirements, and standards were applied to the
protection of fish and wildlife values. The amendments were made to comply with recent court decisions and to revise and clarify the rules.
The revised rules amend reinstated fish and wildlife permitting requirements and provide added protection to endangered or threatened
species.

Mining Operations Within Tennessee
53 FR 49104 1/4/89 (30 CFR Part 942)

Federal regulations govern the surface mining program in Tennessee. The amendmentis in response to a petition for rule making. The effect
of this action is to codify criteria for determining whether a proposed revision to an existing coal mining permit is significant. A significant
revision to a permit involves public notice and hearing requirements.

Coal Exploration
53 FR 52942 1/30/89 (30 CFR Parts 772, 815, and 942)

These rule amendments require a notice of intent to explore for all operations removing 250 tons or less of coal, and clarify limitations on
commercial use or sale of coal removed during exploration.

Ownership and Control Information
54 FR 8982 4/3/89 (30 CFR Parts 773, 778, and 843)

This rule was developed in conjunction with the ownership and control rule and requires permit applicants to submit more detailed information
on persons who own or control them. The rule also revises the requirements for reporting violations and requires a regulatory authority to make
its decision to approve or disapprove a permit application on the basis of up-to-date information concerning the compliance record of the
applicant and related persons. The revisions were needed to conform the permit application requirements with changes in the permitting
process and to ensure that permits are issued based on current compliance review information.

Permit Requirements, Permit to Reclaim
54 FR 13814 5/5/89 (30 CFR Parts 701, 740, 750, 773, 774, 800, and 843)

OSM amended its rules to provide for specific situations where a coal mine operator may not be required to renew a permit to conduct
reclamation activities on a location where no mining istaking place. The rule amendmentremoves the requirementto renew a permitfor which
the permit term has expired when no activities remain to be performed except reclamation.
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Table 3 Continued
FINAL RULES PUBLISHED DURING 1988-1989

improvidently Issued Permits
54 FR 18438 5/30/89 (30 CFR Parts 773 and 843)

improvidently issued State permits.

Indian Lands: Federal Regulatory Program
54 FR 22182 6/21/89 (30 CFR Parts 750; 25 CFR Part 200)

This rule adds to the existing regulations governing surface coal mining and reclamation permits and enforcement procedures for
improvidently issued federal and State permits. An improvidently issued permit is a permit which should not have been issued because
the applicant atthe time was directly or indirectly responsible for a violation, civil penalty, or abandoned mine land fee. It includes general
procedures for determining whether a permit was improvidently issued, and for applying appropriate remedial measures to bring permits
into compliance. Italso includes procedures for the suspension and rescission of improvidently issued permits, and for action by OSMon

The rule clarifies and revises regulatory and leasing requirements for surface coal mining operations on Indian lands.
jurisdictional status under SMCRA of Indian allotments and tribal fee lands outside Indian reservations.

it clarifies

STATE PROGRAM AMENDMENTS

Following their initial promulgation in 1979, the federal

regulations governing permanent regulatory programs
were completely revised in 1981-83 to allow States and
operators greater flexibility in the means by which they
achieve compliance with SMCRA. In response to exten-
sive litigation and agency policy, these rules have been
further revised, beginning in 1985 and continuing to the
present.

Under 30 CFR 732.17(e), the Director must notify States
whenever, as aresult of changesin SMCRA orthefederal
regulations, State programs are no longer consistent
with SMCRA or the federal regulations. In compliance
with this provision, OSM has issued four such “732"
letters to all States on the following dates and topics:

¢ One in 1985-86, covering all regulatory changes through
September 30, 1983;

e One on June 9, 1987, covering the revised rules
published on February 10, 1987, concerning the
protection and treatment of historic properties;

® One in October-December 1988, covering all regula-
tory changes from October 1, 1984, through June 8,
1988.

® One on May 11, 1989, covering three rules relating to
the interpretation and implementation of Section
510(c) of SMCRA concerning compliance reviews
for permit applicants and permittees.

In addition, a fifth letter is currently being sent to States
which covers all regulatory changes between June 9,
1988, and July 30, 1989.
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These letters have resulted in the submission of a large
number of frequently complex amendments from the
States. To process these submissions more efficiently,
on January 18, 1989, OSM streamlined its amendment
review procedures and decentralized approval and sig-
nature authority to the Assistant Directors for Eastern
and Western Field Operations.

STATE REGULATORY PROGRAMS

Since May 3, 1978, all surface coal mining operations
were required to be permitted by the States and to
comply with OSM regulations. Currently there are 24
States with primacy which administer and enforce pro-
grams for regulating surface coal mining and reclama-
tion under SMCRA. In addition, during 1988-89, three
States had federal programs where OSM regulated the
surface coal mining and reclamation. Tables 4 and 5
summarize State program statistics during the period
July 1, 1987, through June 30, 1989. (OSM’s annual
statistics on State and federal regulatory programs are
compiled on a July-June cycle.)
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