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1. FURPOSE. This Directive sets forth procedures for evalustion of
highwall elimination parformance gtandards applicable to interim
program sites. .

2, SUMMARY. This Directive explaincs under what criteris and .
conditions certain highwalls on fnterim program sites will be subject
to ten=~day noetices and enforcement actlen-

3. DEFINITIONS. Hone.

4. POLICY/PROCEDURES.

a. Backgtound. On September 22, 1987, the United States
District Coutt for the Eastera District of Kentucky issued a Final
Order and Dectee approving the terms of a Settlement Agreenent
between Lhe State of Kentucky and the National Wildlife Federation
{RWF v. Miller, FRo. 856=99). The partias agreed (footnote 2 cf the
Agreement) that no enforcement action will be taken and boad mgy be
releasad on interim program sires whera:

(1) some highwall remafas, but does not exceed gix (6} feet
or tan percent (10X) of the vertical highwall, whichever ig greater;
and

{2) that a currtent stability analyasls of the existing
backf11l demonstrates that the long term satability of the backfill is
not adversely affected; and,

{3} all other patformance standatds are in compliznce upou
ingpection Lncluding the requirement that the coal seam be covered
with a miniwum of four (4) feet of nom—=acid formiang and zon-toxic
forming matecsial.

On December 22, 1987, the President sigoned & continuing resolution

(P L. 100=-202), Apptepriations for Fiscal Year 1988, which aspecified:
“the Secretary of Interior ashall abtde by and adhere to the terms of
the Settlement Agreemgnt in [NWF v. Miller], and not take any actions
fnconsistent with the proviaious of footnote 3 of the Agreement with
respett to any State or Federal Progran" (eaphasis added). This
language was repeated in P.L. 100-446, Appropriaticns for Figcal Year
1989, which the President signed on September 27, 19838.

OSMN03 ' Y2l



Thue, the provisions of footnote 3 of the Settlement Agreement
pertaining to highwall elimination on iaterim program gites are now
birpding on O0ffise of Surface Mining Heclgmation 4nd Enforcement

{0SMRE) and have natifional applicabilicy.

b. Poliey.

{1) It 1s the policy of OSMRE to ensure that ten-day
aetices or enfeorcement actlons ate not 1ssued oo interim program
mine vites or portions of mine sites where:

(a) backfilling and grading has baen completed and
tevegetation initiated prior to December 22, 1987;

(b) any remaining highwall does not exceed the grester
of six (6) feet or ten perceat {10X) of the rotal highwall mined;

{c) all ¢ther performance standards ate 1a compliance
upan inspection ingcluding the requitement thae the coal seam be
covered with a miniaum of four (4) feet of non=-zcid forming and nen=-
coxic forming materdal; aund,

{d} the permittee 18 informed of the need for and
provid¢s a current atabllity analysia which demonstrates that che
long term astability of the existing backfill and remaining highwall
will pnot be adversely affected. Suach stabllity evalysis shall be
certlfied by a registered professional engineer.

{2) Ino cases where 3 State regulatory authoerity has
developed specific griteria to determine whether a highwall neerfs or
¢xceeds the b footften percent thresaholdas described under patagraph
4.b.{1)(b}) {=.g., use of g welghied averagse atandatrd} in order to
treat long backfills s a unit, the spplication of that additicnal
criteria or methodology shall not be deemed ag an ahuse of
discretion provided that It 1la developed and applied in a reasonabls
manner. In those States where such criteria or sethodology have
been developed Chey will be used to:

fa) evaluate the need for fucure Federal enforcement
actious, aond te specify violaticus and remedial measutres for those
actione; and

(b) reevainate existing Federal enforcemeat actiouns
and, where necesoary, to nodify the visgslations and remedisl measures
gtated in those actlions.

(3) Where o complete highwall remaiss in excess of the
toclerances or cother criteria described above ia mectionm 4.h.{1)
enforcement actions or ten—-day notices are appropriate.



Where one pottion of a highwall remains in exceas of the tolerances
above or the other criteria described above have not been met,
enforcement actiona or ten-day noticea are appropriate for only that
portion. For those highwalle or portions of highwalla where
enforcement action is necessary, the appropriate remedial action 1ia
to require full highwall elimination ornly feor that portian aubject
to the enforcement action.

c. Procedures.

{1} Issuance of Enforcement Actions and Ten-Day Rotices.
Field 0ffice Directoras shall take appropriate actiocn to isaue ten-
day notlces ot, where necessary, appropriate eaxforcement action on
intarim program sites where highwalls do not meel the criteria
prescTibed in section 4.%.

{(2) Review of Priot Enforcement Actions. Where OSMRE
i{sgued enfercement actions on interim program sites, ¥ileld 0ffice
Directora are tespondlible for conducting a preliminary review of a
permittee’s reguest for considerztion under the above pollcy and
permittee's atability analysia, forwarding the analysls together
with a reconmendation to the Assistant Director for Field Operatioms
and notifying the permittee of the decision afrer receipt of the
Associate Diresctor for Fleld Operations responss. TField Cffices are
also reaponsible for vacating outstanding enforcement actlious.
Aggistant Directors for Field Operations are tespomaible for
conducting the technical review of the stability analysile and
approving Fiald Offlece recommendationa.

(3) Appropriate Responaes to Ten-Day Wotices. 1In cases
whare OSMRE issues & ten cday notice alleging cthat a permittee has
not aliminated the remaining highwall, eud the State rvegulabory
authority subsequently reaponds with sufficient information £o
damonstrate that the criteria specified in section 4.b. hae been
mat, the Field Office Directoer shall cousider the State to have
taken apptopriate actlan cor shown goocd cause.

(4) Vacatton of Enforcement Actfons. When a permittes
makes a request for and submits the required stability a2nalysis, the
Fimld Office Director shall coenduct a preliminary review and forward
the decumentatlion to the Assistant Ditector fotr Fleld Operatiens for
review and approval. . Upon approval by Ethe Awsistant Director, the
Field Office Director shall vacate the anforcement action., If the
Apsistant Director disapproves the request, the Apaslstant Director
will notify the Field O0ffice Director in writing glving the reasons
for denying the permittee’s request. The Fieald pefice Director will
notify the permittee in writing givinog the reascns for the denial.

5, REPGRTING REQUIREMENTS. HNeone.

6. EFFECT ON OTHER DOCUMEWTS. Supersedes Temporary Directive 89~
0&, Transmittal Fumber 517, Tebruary l&, 1989.



7. REFERENWCES.

8. BSertlement Agreement between the State of EKentucky

and the Wational Wildlife Federation (WNWF v. Miller, No. 236-99%,

U.5s.0.C., E.X¥,, September 22, 1987).

b, P.,L. 100=446, Approprlaclocs for Fiscal Tear 198%.

8. EPFECTIVE DATE. Upon 1lssuance.

9. CONTACT. Chief, Branch of Ivspection and Enforcement, FTS§
343=-3350.

10. EEIYWCRDS., Highwall, iaterim program, performance
atandatds.

11. LIST GF APPENDICES. HNone.
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