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November 15.2010 

To: Rcgion~ Dir~ti!· - ' . ;J,,'l_ 
From: #b~uch~~­

q irector 

Subject: Application of the Ten-Day Notice Process and Federal Enforcement lO Pennitting 
Issues Under Approved Regulatory Programs 

Jt has come to my auention that there has been some confusion withlo the Office of Surfitce 
Mining Reclamation and Enforcement (OSM) regarding OSM's oversight and enforcement 
responsibilities witJt respect to permitting issues arising under approved state or tribal regulatory 
programs. The soun:e of confusion appears to be an October 2] ' zoo~. ]~tier <!ecision from a 
Conner Assistant Secretary for Land and Minerals Management (the J\1etliki decision). which 
called into question OSM's legal authority to conduct oversight and enforcement relative to state 
or tribal pennitting decisions. 

Based upon my request for legal advice, tho Office of the Solicitor has concluded that seetion 
52l(a) of the Surface Mining Control and Reclamation Act of 1977 (SMCRA), 30 U.S.C. 
§ 127l(a), and OSM's Ten-Day Notice (TDN) and pertinent Federal enforcement regulations at 
30 CFR Parts 842 and 843, along with the legal precedent interpreting those provisions, 
authorize OSM to issue TONs to state and tribal regulatory authorities and take appropriate 
enforce-ment actions with respect to alleg"-d violations or violations of permitting requi_rements. 
The Solicitor's Otlice has also determined that this analysis represents a beuer reading of 
SMCRA and OSM's implementing regulations: than does the }.1ettiki decision, which does not 
identify or discuss the most relevant slawtory and regulatory provisions. 

Based upOn this legal ad,,ice and the authority vested in me as the Director ofthc Office of 
Surface Mining Reclamation and _Enforcement, and with the concufl'ence of tJte Office oft.he 
Assistant Sec-retary for Land and Minerals Management, Jam issuing this memorandum, 
effec-tive immediatc)y, to reject the rationale se1 forth in the Mettiki decision and to reaftinu 
OSM's historic position on litis issue. This guidance tlarifies that OSM's TON and pertinent 
Federal enforcement regulations at 30 CFR Pat1S 842 and 843 apply to oil types of violations, 
including violations of performance standards or permit conditions and vioJations ofpemtitting 



requireme-nts. This guidance does not alter the case-specific outcome. of the previously-decided 
Mettiki mauer. 

In sum, OSM must engage in oversight and enfOrcement relative to Sh'lte and tribal permitting 
issues under section 52l(a) ofSMCRA and OSM's relevant rcgulatioots at30 CFR Parts 842 and 
843. AU organizational units ofOSM v.rith oversight and enforcement responsibilities with 
respect to state or tribal 1·egulatory programs are. direc.ted to follow the TON and pertinent 
Federal enforcement regulations at 30 CFR Parts 842 and 843 and apply them to all types of 
violations, including violations of performance standards or penn it conditions and violations of 
permitting re<Juirements. 

1 concur: -;:-;l!:.;:~!f:,~~t.!-'i:LE.!::.~~====:...-­
Syl ia V.. Baca 
Deputy Assistant Secretary 
Land and Minerals Management 
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